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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by the appellant, plaintiff below, from a verdict 


and judgment for the appellees by direction of the Court at the conclu- 
sion of the opening statement to the jury by counsel for appellant. 
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Jurisdiction of this Court to review the judgment appealed from is based 
upon Title 28, U.S. Code, Section 1291. 


STATEMENT OF THE CASE 


This is an action for personal injuries sustained by appellants due 
to the negligence of appellees’ employees. 


This case came on for trial before the court and a jury on January 
16, 1962. Counsel for appellant in his opening statement to the jury stated, 
among other things, that he expected to prove the following facts: On 
January 22, 1957 and for some time prior to that date the appellant was 
employed as a carpenter working for Victor R. Beauchamp, Inc., who 
was engaged as a general contractor in constructing a building at Indian 
Head, Maryland. Beauchamp gave a sub-contract for the plumbing and 
heating work to the appellee Alliance Plumbing & Heating Co., Inc. and 


gave a sub-contract for the electrical work to the appellee Electrical Con- 


struction Co., Inc. In connection with their work on said project both 
appellees used an electrically operated pipe threading machine which was 
owned by the appellee Alliance Plumbing. This machine was located on the 
first floor of the building alongside of an area which was used as a passage- 
way in the building. In order to obtain electricity for this machine it was 
the practice of appellees’ employees to run an electric cord on the floor 
across the passageway to an electric outlet on the other side of the passage- 
way. The electric cord would be permitted to lie flush with the floor so that 
it would not obstruct the passageway. Also at the end of each work day it 
was the practice of appellees’ employees to disconnect the electric cord 
from the electric outlet and drape it over the machine so that it would not 
lie on the floor across the passageway. On January 22, 1957, the em- 
ployees of one or both of the appellees used said pipe threading machine 
and at the end of the work day permitted the electric cord to remain con- 


nected to the outlet and suspended approximately twelve inches above the 
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floor across the passageway so that it completely obstructed the passage- 
way. The appellant was required to work overtime on January 22, 1957 
and while using this passageway about 5 o'clock p.m. in the dusk and un- 
able to observe the suspended cord in the passageway because of the shad- 
ows of the building and assuming that the electric cord was disconnected 
in accordance with the usual practice of appellees’ employees, he tripped 


and fell headlong across the suspended electric cord sustaining the injur- 


ies which are the subject of the present action. 


At the conclusion of this opening statement, counsel for both appel- 
lees moved the court for a directed verdict on the grounds that the appel- 
lees, as sub-contractors, were not “third parties" within the meaning of 
the Maryland Workmen's Compensation Law against whom a common law 
action for damages could be maintained by the appellant, an employee of 
the general contractor (JA 20, 21). 


Following argument the trial court granted appellees’ motions and 
directed the jury to bring in a verdict for the appellees (JA 28, 29). 


Thereafter, on January 26, 1962, appellant filed a timely motion 
for a new trial (JA 30) which was denied by the court on February 13, 
1962 (JA 31). This appeal followed. | 


STATUTES INVOLVED 


The relevant parts of the Maryland Workmen's Compensation Law 
(Art. 101, Annotated Code of Maryland, 1957, Sec. 1 et seq.) which are 
involved in this appeal are as follows: 


* Oe KOK 


§ 15. Duties of employers; injuries not included, etc. 


Every employer subject to the provisions of this 
article, shall pay or provide as required herein com- 
pensation according to the schedules of this article for 
the disability or death of his employee resulting from 
an accidental personal injury sustained by the employee 
arising out of and in the course of his employment * * * * 
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The liability prescribed by the last preceding para- 
graph shall be exclusive... 
*x* * * OK 


§ 58. When third party liable. 


Where injury or death for which compensation is 
payable under this article was caused under circum- 
stances creating a legal liability in some person other 
than the employer to pay damages, in respect thereof, 
the employee, or in the case of death, his personal rep- 
resentative or dependents as hereinbefore defined, may 
proceed either by law against that other person to 
recover damages or against the employer for compen- 
sation under this article, or in case of joint tort-feasors 
against both; and if compensation is claimed and award- 
ed or paid under this article, any employer, if he is self- 
insured, insurance company, association or the State 
Accident Fund, may enforce for their benefit, as the case 
may be, the liability of such other person; provided, how- 
ever, if damages are recovered in excess of the compen- 
sation already paid or awarded to be paid under this ar- 
ticle, and also any payments made for medical or surgi- 
cal services, funeral expenses or for any of the other 
purposes enumerated in § 26 of this article, then any 
such excess Shall be paid to the injured employee, or in 
case of death to his dependents less the expenses and 
costs of action incurred by the employer, insurance com- 
pany, association or State Accident Fund as the case may 
be. If any such employer, insurance company, associa- 
tion, or State Accident Fund shall not, within two months 
from the passage of the award of this Commission, start 
proceedings to enforce the liability of such other person, 
the injured employee, or in case of death, his dependents, 
may enforce the liability of such other person, provided, 
however, that if damages are recovered the injured em- 
ployee or in case of death his dependents may first re- 
tain therefrom the expenses and costs of action incurred 
by the said employee or in case of death his dependents, 
and the employer, insurance company, association or the 
State Accident Fund, as the case may be, shall be reim- 
bursed for the compensation already paid or awarded and 
any amount or amounts paid for medical or surgical serv- 
ices, funeral expenses or for any of the other purposes 
enumerated in § 36 of this article, except court costs and 
counsel or attorney's fees, which shall be paid by the in- 
jured employee and/or his dependents, and the employer, 
insurance company, association or State Accident Fund in 
the proportion that the amount received by each shall bear 
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to the whole amount paid in settlement of any claim or 
satisfaction of any judgment obtained in the case, and 

the balance in excess of these items shall inure to the 
injured employee, or in case of death, to his dependents, 
and the amount thus received by the injured employee 

or in case of death by his dependents shall be in lieu of 
any award that might otherwise have been made there- 
after in the same case under the provisions of this arti- 
cle and said case shall thereupon be deemed to have 

been finally settled and closed unless the amount thus 
received by the injured employee or his dependents from | 
such other person shall be less than the injured employee: 
or his dependents would be otherwise entitled to receive 
under the provisions of this article, in which event he or | 
his dependents shall have the right to reopen the claim 
for compensation under this article to recover the differ- 
ence between the amount thus received by the injured em- 
ployee or his dependents and the full amount of compensa- 
tion which would be otherwise payable under this article. | 


* OK KOK 


§ 62. Employees of subcontractor may claim against 
contractor. 


When any person as a principal contractor, under- 
takes to execute any work which is a part of his trade, 
business or occupation which he has contracted to per- 
form and contracts with any other person as sub-con- 
tractor, for the execution by or under the subcontractor, 
of the whole or any part of the work undertaken by the 
principal contractor, the principal contractor shall be 
liable to pay to any workman employed in the execution 
of the work any compensation under this article which 
he would have been liable to pay if that workman had 
been immediately employed by him; and where compen- ; 
sation is claimed from or proceedings are taken against | 
the principal contractor, then in the application of this 
article, reference to the principal contractor shall be 
substituted for reference to the employer, except that 
the amount of compensation shall be calculated with ref- 
erence to the earnings of the workman under the employ- 
er by whom he is immediately employed. 


* KK 
8 63. Construction of article. 


The rule that statutes in derogation of the common | 
law are to be strictly construed shall have no application 
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to this article; but this article shall be so interpreted 
and construed as to effectuate its general purpose. 


STATEMENT OF POINTS 


1. The Trial Court erred in directing a verdict in favor of the ap- 


pellees at the conclusion of the opening statement of counsel for the ap- 
pellant. 


2. The Trial Court erred in holding that an employee of the prin- 
cipal contractor who is injured on a construction project as a result of 
the negligence of an employee of a sub-contractor on the same project 
is precluded under the Maryland Workmen's Compensation Law from 


maintaining a common law action in tort against the sub-contractor. 


3. The Trial Court erred in failing to hold that under the Maryland 
law an employee of the principal contractor who is injured on a construc- 
tion project as the result of the negligence of an employee of a sub-con- 
tractor may maintain a common law action in tort against the sub-con- 
tractor. 


4. The Trial Court erred in ruling that the appellees were not per- 
sons "other than the employer" or third persons within the meaning of 
the Maryland Workmen's Compensation Law. 


5. The Trial Court erred in failing to rule that the appellees were 
persons "other than the employer" or third persons within the meaning 
of the Maryland Workmen's Compensation Law and therefore that they 
were amenable to a common law action in tort by this appellant. 


6. The Trial Court erred in ruling that the immunity from tort 
liability granted to the principal contractor under the Maryland Workmen's 
Compensation Law also extended to the appellees in this case who were 
not employers of the appellant. 
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SUMMARY OF ARGUMENT 


I, The Maryland Workmen's Compensation Law does not preclude 


an employee of a principal contractor from maintaining a common law 


action in tort against a sub-contractor. 


Il. The Maryland Workmen's Compensation Law must be liberally 
construed in favor of the injured workman. It may not be construed to 
deprive an injured workman of his common law rights except to the ex- 


tent expressly provided therein. 


ARGUMENT 
I 


THE MARYLAND WORKMEN'S COMPENSATION 
LAW DOES NOT PRECLUDE AN EMPLOYEE OFA 
PRINCIPAL CONTRACTOR FROM MAINTAINING A 
COMMON LAW ACTION AGAINST A SUB-CONTRACTOR | 
Appellant sustained an accidental injury arising out of and in the 
course of his employment with Beauchamp, Inc. The injury occurred in 
Maryland and appellant has received compensation benefits pursuant to 
awards of the Maryland Workmen's Compensation Commission for such 
injury. Appellant's injury was sustained as a result of the negligence of 
appellees who were sub-contractors on the same job. 


The Maryland Workmen's Compensation law provides that "where 
injury... . for which compensation is payable under this article was 
caused under circumstances creating a legal liability in some person 
other than the employer" the employee is not limited to his workmen's 
compensation benefits alone but he may also bring an action at common 
law against such "person other than the employer" (Article 101, Ann. 
Code of Maryland, Sect. 58). Out of the amount recovered in such action 
the employee must reimburse his employer or its insurance carrier for 
the compensation benefits which he has received and the employee is then 
entitled to retain any excess (ibid.). 
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The instant action was brought by appellant against appellees as 
"persons other than the employer." The action was brought in the Dis- 
trict of Columbia in view of the fact that both appellees have offices and 
principal places of business in the District of Columbia. 


The question presented in this case is whether a sub-contractor is 
"some person other than the employer" under the Maryland Workmen's 
Compensation Law so as to be amenable to a common law tort action by 
an employee of the principal contractor. 


Appellees are not the employers of the appellant. They did not hire 
him. They did not supervise his work. They did not pay him his wages. 
They were not required to provide or pay workmen's compensation bene- 
fits to appellant, nor did they in fact provide or pay workmen's compen- 
sation benefits to him. There is nothing in the relationship between ap- 
pellees and appellant which would remotely resemble an employer-em- 


ployee relationship. They merely worked independently on the same job 


together. Appellant was an employee of the principal contractor. Appel- 
lees were other independent contractors on the same job. 


Obviously, in fact as well as in law, appellees are "persons other 
than the employer,’ and appellant's right to proceed against them at com- 
mon law is preserved under Section 58 of the Maryland Workmen's Com- 
pensation Law. There is nothing in the Maryland Workmen's Compensa- 
tion statute which takes away the common law right of the employee of 
the principal contractor to sue the sub-contractors at common law for 
their negligence. Nor is there any case law in Maryland which states that 
an employee of the principal contractor may not sue a sub-contractor at 
common law. 


The case of Crown Cork & Seal Co., Inc. v. Sara Hutter in the Su- 
perior Court of Baltimore City (reported in The Daily Record of March 
13, 1943, set forth in full at JA 30-A), involved the right of a plaintiff to 
maintain a common law action in tort against a fellow-employee for an 


injury which arose out of and in the course of the plaintiff's employment. 
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In upholding the right of an employee to sue a fellow-employee for a work 


injury, the Superior Court held: 


* * * It is quite clear, from the construction of this | 
section by our courts, that the ‘other person' referred to : 
need not be an outsider, a stranger having no connection | 
with the work. He may be a principal contractor (M, A. | 
Long Co. vs. State Accident Fund, 156 Mad. 639, 144 A. 
775) a sub-contractor on the same job (Clough & Molloy 
vs. Shilling, 149 Md. 189, 131 A. 343), or the owner of - 
the enterprise (State vs. N.Y.P. & N.R. Co., 141 Md. 305, 
118 A. 795), or the borrower of a servant for temporary | 
service (Sugar Refining Co. vs. Gilbert, 145 Md. 251,...2 
125 A. 692; Ericcson Line vs. Hawkins, 174 Md, 223, 198 
A. 429). The true test seems to be not whether he falls 
strictly within the definition of ‘employer’, but whether 
in obedience to the law, he has paid or provided for the 
payment of compensation to the injured person (State vs. 


Bennett Bldg. Co., 154 Md. 159, 140 A. 52). 

The text writers as well as the cases under the District of Colum- 
bia Workmen's Compensation Act (Longshoremen's and Harbor Workers' 
Compensation Act) are in accord with the principle set forth in the above 
case. Thus Larson, Workmen's Compensation Law, Vol. 2, (1952) at 
page 170 states as follows: 


§ 72. WHO ARE THIRD PERSONS 


§ 72. In most jurisdictions, the concept of ‘third 
person" against whom common-law actions may be 
brought for compensable injuries, includes all persons 
other than the injured person's own employer; ee, 


And at page 171 Larson states: 


§72.10 Employer alone immune 


Under most statutes, immunity to common-law 
suit is extended only to the employer. * * * This re- 
sult has been supported by reference to the plain lan- 
guage of the statute, by the argument that existing 
rights of action should not be deemed destroyed in the 
absence of clear language. 


And at page 177, Larson states: 
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§ 72.32 Subcontractor on same project 


When .. . an employee of the general contractor 
(or the general contractor himself as subrogee) sues 
the subcontractor in negligence, the great majority of 
jurisdictions have held that the subcontractor is a 
third party amenable to suit. [citing numerous cases] 


There is no reason to assume that Maryland would not follow the 


majority rule, particularly in light of the decision in Crown Cork & Seal 


Co., Inc. vs. Sara Hutter, supra, and cases therein cited, which does in 
fact reflect the majority rule in interpreting the term "other person." 


Construing similar provisions in the Longshoremen's and Harbor 
Workers' Compensation Act (Title 33, U.S.C.A., sect. 905, 933), the United 
States Court of Appeals, 4th Circuit, in the case of Continental Casualty 
Co. vs. Thorden Line, 186 F, 2d 992, 996 (1951) held: 


In the Sieracki case it was said: 328 U.S. at page 102, 
66 S.Ct. at page 881. 'We may take it therefore that 
Congress intended the remedy of compensation to be 
exclusive as against the employer. See Swanson v. 
Marra Brothers, Inc. [ante, p. 1], 33 U.S.C. § 905, 33 
U.S.C.A. § 905; But we cannot assume, in face of the 
Act's explicit provisions, that it intended this remedy 
to nullify or affect others against third persons. Ex- 
actly the opposite is true. The legislation therefore 
did not nullify any right of the longshoreman against 
the owner of the ship, except possibly in the instance, 
presumably rare, where he may be hired by the owner. 
The statute had no purpose or effect to alter the steve- 
dore's rights as against any but his employer alone. 


This same question was also posed in the case of Liberty Mutual 
Insurance Company, et al vs. Goode Construction Company, 97 F. Supp. 
316, 317 which involved the District of Columbia Workmen's Compensa- 
tion Act. District Judge Bryan in that case said: 

The District of Columbia law is an adaptation of 

the Longshoremen's and Harbor Workers' Compensa- 

tion Act, § 1 et seq., 33 U.S.C.A. § 901 et seq., D.C. 

Code 1940, $§ 36-501, 36-502, 33 U.S.C.A. § 901 note, 


and by analogy will be interpreted to render a general 
contractor suable as a "third person" by an employee 
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of a subcontractor. Continental Casualty Co. v. Thor- 

den Line, 4 Cir., 186 F.2d 992, 996. 

The rights of an injured employee to maintain a suit for damages 
remain the same as at common law except as such rights have been al- 
tered by the workmen's compensation statute. The statute gave the in- 
jured employee a new remedy only against his employer and in return 
for this absolute liability the employer alone was granted an immunity 
from a common law suit for damages by his injured employee. In grant- 
ing such immunity to the employer, the workmen's compensation statute 
reserved to the employee the right to maintain a common law suit against 
a negligent "person other than the employer." This right of action against 
a negligent third party is specifically reserved by Section 58 of the Mary- 
land Workmen's Compensation Law quoted above. 


The immunity of the employer from common law liability is spe- 
cifically set forth in Section 15 of the Maryland Workmen's Compensa- 
tion Law which conditions such immunity upon the obligation of the em- 
ployer to pay workmen's compensation benefits. Thus, the obligation of 
the employer to pay workmen's compensation benefits to his injured em- 
ployee is the quid pro quo o for the immunity granted to the employer from 
common law liability. 


The appellees have argued that this immunity should also extend to 
them since they were sub-contractors on the same job. However, as 
pointed out above, there is neither statutory nor judicial authority in 
Maryland for the extension of the employer's immunity to persons other 

than the employer. 


Appellees argue that since the general contractor enjoys immunity 


from common law suit brought by an employee of a subcontractor, the 
sub-contractor should also enjoy the same immunity in an action brought 
by an employee of the general contractor. The apparent logic of this con- 
clusion is woefully deceptive. It fails to recognize the statutory basis of 
the immunity which is granted to the general contractor. 
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Section 62 of the Maryland Workmen's Compensation Law expressly 
extends immunity to the principal contractor for injuries sustained by 
employees of his sub-contractors because the principal contractor is 
made liable for the payment of workmen's compensation benefits to em- 
ployees of his sub-contractors. Thus, for purposes of the Maryland Work- 
men's Compensation Law he is in effect a "statutory employer" and as 


such is immune from common law action by his "statutory employees." 


The Maryland cases hold that the test of immunity is whether the 
defendant who is sought to be charged with common law liability is re- 
quired to pay workmen's compensation benefits to the injured person. 
This was so stated in the case of Kegley v. Vulcan Rail and Construction 
Company, 203 Md. 476, 101 A 2d 822, which was a suit brought by an em- 
ployee of a sub-contractor against an intermediate sub-contractor. The 
court held that the first sub-contractor was the statutory employer of the 
employee of the secondary sub-contractor, and stated as follows: 


The question presented in this appeal is whether 
the rule of immunity from suit of a principal contrac- 
tor, liable for the payment of workmen's compensation 
to the employee of his subcontractor, applies where 
the person sued is an intermediate subcontractor of the 
general contractor. 


* * * Our decisions clearly hold that if the person 
charged would have been liable for compensation pay- 
ments, had claim been filed against him, immunity from 
tort action under Section 59 of the Article necessarily 
follows. State, to Use of Reynolds v. City of Baltimore, 
199 Md. 289, 294, 86 A.2d 618; Long Co. v. State Acci- 
dent Fund, 156 Md. 639, 644, 144 A. 775; State, to Use of 
Hubert v. Benjamin F. Bennett Bldg. Co., 154 Md. 159, 
162, 166, 140 A. 52. The cases in other states, where 
the statutes impose an absolute liability on the principal 
contractor, and not merely a liability if insurance is not 
carried by the employer, are to the same effect. See 
notes 151 A.L.R., 1359 and 166 A.L.R. 813. 


Thus it was held by the Superior Court of Baltimore City in Crown 


Cork & Seal Co., Inc. v. Sara Hutter, supra: 
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* * * But it was only a conditional immunity, de- 

pendent upon performance of the employer's obligation 

to pay or provide compensation, and it was not intended 

to abridge or curtail the injured employee's right of 

action, in a proper case, against any other person. 

In construing Section 58 of the Maryland Workmen's Compensation 
Law, the Maryland Court of Appeals has favorably cited a holding of the 
Missouri Court of Appeals as representing "the prevailing trend.’ See 
Johnson v. Miles, 188 Md. 455, 53 A. 2d 30. The Workmen's Compensa- 
tion Act of Missouri has a provision similar to Section 58 of the Mary- 


land Code. In construing that provision the Missouri Court of Appeals, 
in the case of State ex rel. v. Curtis, 321 S.W. (2d) 713, (Mo.) (1959), said: 


We have here presented the question of whether 
or not a subcontractor is a third person under section 
287.150 of the Missouri Workmen's Compensation Act 
against whom an employee of the general contractor 
may proceed in tort. The issue is raised by motion 
for judgment on the pleadings and, therefore, becomes 
one of law upon the admitted facts. We think a fair 
construction of the Compensation Act is that the plain- 
tiff, Harry Chew, in the lower court, was not an em- 
ployee of defendant, W. J. Menefee Construction Com- 
pany, at the time of his injury. Section 287.040 [4], 
which makes the immediate contractor or subcontrac- 
tor liable as an employer of his subcontractor, in no 
way, can be construed to affect the rights of an em- 
ployee of the immediate contractor. Our courts have 
definitely held that the purpose and intent of the Legis- 
lature in passing this provision in the statute was to 
prevent a contractor from subletting the work to irre- 
sponsible contractors in order to avoid liability. 
Schumacher v. Leslie [En Banc], 360 Mo. 1238, 232 
S.W. 2d 913; Bunner v. Patti, 343 Mo. 274, 121 S.W. 2d 
153. 


The Compensation Act does not take away the em- 
ployee's common law right against a defending third 
person. Reynolds v. Grain Belt Mills Co., 229 Mo. App. | 
380, 78 S.W. 2d 124; Bunner v. Patti, supra; and Schu- 
macher v. Leslie, supra. It does subrogate the employ- 
er to the right of the employee against a third party per- 
son, yet, it is settled that the employee also may sue, 
independent of statute or the two may sue together. 


14 


We find there was no relationship of an employer 
and employee created between petitioner herein and 
the plaintiff in the trial court, either actually or by 
statute. 


Plaintiff Harry Chew's common law right to sue 
the defendant for tort is specifically reserved in 
§ 287.150. 


In Vol. II, Larson's Workmen's Compensation Law, 
§ 72.32, p. 177, it is stated: 


‘When the positions are reversed, and an em- 
ployee of the general contractor (or the general 
contractor himself a subrogee) sues the subcon- 
tractor in negligence, the great majority of juris- 
dictions have held that the subcontractor is a third 
party amenable to suit." 


The same law was declared in Robinson v. Atlantic 
Elevator Co., supra [298 Pa. 549, 148 A. 847]; Brown 
v. Arrington Const. Co., supra [74 Idaho 338, 262 P. 2d 
789]; Benoit v. Hunt Tool Co., supra [219 La. 380, 53 


So. 2d 137]; and Davison v. Martin K. Eby Const. Co., 

supra [169 Kan. 256, 218 P.2d 219]. All these cases 

hold that a subcontractor is a "third person" against 

whom a suit will lie by an employee of the principal for 

injuries sustained by the negligence of the subcontrac- 

tor's employee although the employees are engaged in 

a common employment. 

In the instant case appellees were not the employers of the appel- 
lant. They were not required under the Maryland Workmen's Compensa- 
tion Law to provide workmen's compensation benefits to appellant nor did 
they in fact provide workmen's compensation benefits to appellant. Thus, 
there is no basis whatsoever for them, as sub-contractors, to enjoy the 


employer's immunity from common law action. 
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II 


THE MARYLAND WORKMEN'S COMPENSATION 
LAW MUST BE LIBERALLY CONSTRUED IN 
FAVOR OF THE INJURED WORKMAN 


Section 63 of the Maryland Workmen's Compensation Law (Article 

101, Annotated Code of Maryland) provides that: 
The rule that statutes in derogation of the common 

law are to be strictly construed shall have no applica- 

tion to this article; but this article shall be so inter- 

preted and construed as to effectuate its general purpose. 

The Maryland courts have construed this provision to require that 
questions of law must be resolved in favor of the injured employee. 
Lisowsky v. White, 177 Md. 377, 9 A. (2a) 599; Kraushar v. Cummins 
Constr. Corp., 180 Md. 486, 25 A. (2d) 439; Bethlehem-Fairfield Ship- 
yard v. Rosenthal, 185 Md. 416, 45 A. (2d) 79; Larkin v. Smith, 183 Md. 
274, 37 A. (2d) 340. 


Section 58 of the Maryland Workmen's Compensation Law clearly 


evidences a legislative intent to permit an injured employee to collect 
workmen's compensation benefits or the proceeds of an action against a 
third person responsible for his injuries, whichever are greater. If his 
employer does not proceed at common law to enforce the employee's 
cause of action against such third person, then, after a 2-month waiting 
period, the employee is authorized to do so. (Section 58, Article 101, 
Annotated Code of Maryland). 


Section 58 preserves the employees’ common law right of action 
against a third person and creates a subrogated interest on the part of 
the employer to the extent of compensation benefits which he has paid. 
Section 58 is for the benefit of the injured employee and his employer; 
it is not for the benefit of the negligent third party. It does not create 
a right of action against the third party but merely preserves the em- 
ployee's right to proceed against a third-party tort-feasor. Johnson v. 
Miles, 188 Md. 455, 53 A. 2d 30. 
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In accordance with the principles of liberal construction required 
by Section 63 of the Maryland Workmen's Compensation Law, the statute 
may not be construed to destroy appellant's common law right of action 
against appellees in the absence of a specific statutory provision clearly 
evidencing such legislative intent. Common law rights may not be abro- 
gated or destroyed by implication. There is no statutory provision in 
the Maryland Workmen's Compensation Law which states that an employ- 
ee of a principal contractor may not maintain a common law action against 
a sub-contractor. Thus, there is no basis upon which to hold that the ap- 


pellant's common law action against appellees was destroyed. 


CONCLUSION 


The trial court erred in holding as a matter of law that appellant 
could not maintain a common law action against appellees. The trial 
court's ruling should be reversed and the case remanded for trial on the 


issues of negligence and damages. 


Respectfully submitted, 


PHILIP J. LESSER 


L IRWIN BOLOTIN 
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STATEMENT OF THE QUESTION PRESENTED 


In the opinion of Appellees the question presented is whether an 


employee of a general contractor injured on a construction project in 


the State of Maryland and subject to the Maryland Workmen's Compensa- 
tion Act can sue a subcontractor in a negligence action when under the 
law of that State no employee of any subcontractor can sue the general 


contractor on a Similar cause of action. 
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Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,984 


VERNON F. HARDESTY, 


Appellant, 


Vv. 


ALLIANCE PLUMBING & HEATING CO., INC. 
and 


ELECTRICAL CONSTRUCTION CO., INC., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOINT BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


For the purposes of this brief, appellees, whose interests in the 
question presented in this appeal are identical, will be sometimes refer- 
red to as the Subcontractors and appellant, as the Plaintiff. 


The facts necessary to decide the single issue before this Court 


are not in dispute. Plaintiff, a carpenter and an employee of the general 
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contractor, Victor R. Beauchamp, Inc., was injured in the course of his 
employment on January 22, 1957 while engaged in the construction of a 
Bachelor Officers' Quarters at Indian Head, Maryland (J.A. 4). Appellee 
Alliance Plumbing & Heating Co., Inc. was the plumbing and heating sub- 
contractor for this job and appellee Electrical Construction Co., Inc. was 
the electrical subcontractor. Both were subcontractors within the mean- 
ing ascribed in Section 62 of the Maryland Compensation Act (J.A. 14, 
23). 


Plaintiff applied for and received compensation benefits from his 
employer's carrier totaling Four Thousand Nine Hundred Ninety-Eight 
Dollars and Eighty-six Cents ($4,998.86) (J.A. 11, 22), and on June 22, 
1959 he instituted the present action as a so-called "third-party action” 
under the Maryland Compensation Act against one of the Subcontractors, 
Alliance Plumbing & Heating Co., Inc., and later amended his complaint 
to include the other (J.A. 1, 2, 4). 


The Trial Judge below directed a verdict for both Subcontractors at 
the conclusion of the opening statement by Plaintiff on the ground that 
neither was a "third-party" or "other person" within the meaning of Sec- 
tion 58 of the Maryland Compensation Act against whom plaintiff could 
maintain a common law suit for damages (J.A. 28). Judgment was en- 
tered accordingly and this appeal followed. 


STATUTES INVOLVED 


Maryland Workmen's Compensation Law - Article 101 


§ 15. Duties of employers; injuries not included, etc. 


Every employer subject to the provisions of this article, 
shall pay or provide as required herein compensation accord- 
ing to the schedules of this article for the disability or death 
of his employee resulting from an accidental personal injury 
sustained by the employee arising out of and in the course of 
his employment without regard to fault as a cause of such 
injury, * * * * 
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The liability prescribed by the last preceding paragraph 
shall be exclusive, except that if an employer fails to secure 
the payment of compensation for his injured employees and 
their dependents as provided in this article, an injured em- 
ployee or his legal representative in case death results from 
the injury, may, at his option, elect to claim compensation 
under this article, or to maintain an action in the courts for: 
damages on account of such injury; ... 


§ 58. When third party liable. 


Where injury or death for which compensation is payable 
under this article was caused under circumstances creating a 
legal liability in some person other than the employer to pay 
damages in respect thereof, the employee, or in the case of 
death, his personal representative or dependents as herein-' 
before defined, may proceed either by law against that other 
person to recover damages or against the employer for com- 
pensation under this article, or in case of joint tortfeasors | 
against both; and if compensation is claimed and awarded or 
paid under this article, any employer, if he is self-insured, 
insurance company, association or the State Accident Fund, 
may enforce for their benefit, as the case may be, the liability 
of such other person; * * * * 


§ 62. Employees of subcontractor may claim against 
contractor. 


When any person as a principal contractor, undertakes | 
to execute any work which is a part of his trade, business or 
occupation which he has contracted to perform and contracts 
with any other person as subcontractor, for the execution by 
or under the subcontractor, of the whole or any part of the | 
work undertaken by the principal contractor, the principal | 
contractor shall be liable to pay to any workman employed in 
the execution of the work any compensation under this article 
which he would have been liable to pay if that workman had 
been immediately employed by him; and where compensation 
is claimed from or proceedings are taken against the prin- 
cipal contractor, then, in the application of this article, 
reference to the principal contractor shall be substituted for 
reference to the employer, except that the amount of com-— 
pensation shall be calculated with reference to the earnings 
of the workman under the employer by whom he is immedi- 
ately employed. 


Whenever an employee of a subcontractor files a claim 
under this article he shall be entitled to indemnity from any 
employer, who would have been liable to pay compensation: 
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to the employee independently of this section, and shall have 
a cause of action therefor against such employer. 


x * * 
§ 63. Construction of article. 


The rule that statutes in derogation of the common law 
are to be strictly construed shall have no application to this 
article; but this article shall be so interpreted and construed 
as to effectuate its general purpose. (An. Code, 1951, § 64; 
1939, § 78; 1924, §63; 1914, ch. 800, §60; 1945, ch. 528.) 


Virginia Workmen's Compensation Act. 


§ 65.27. Liability of contractor to workmen of sub-contractor. 


When any person (in this and the four succeeding sections 
referred to as "contractor”) contracts to perform or execute 
any work for another person which work or undertaking is not 
a part of the trade, business or occupation of such other per- 
son and contracts with any other person (in this section and 
§§ 65-28, 65-29, 65-30 and 65-31 referred to as "sub-con- 
tractor") for the execution or performance by or under the 
sub-contractor of the whole or any part of the work undertaken 
by such contractor, then the contractor shall be liable to pay to 
any workman employed in the work any compensation under 
this Act which he would have been liable to pay if that workman 
had been immediately employed by him. (1918, p. 641; 1924, 

p. 480; Michie Code 1942, 2 1887(20).) 


x OK OK 


§ 65.37. Employee's rights under Act exclude all others. 


The rights and remedies herein granted to an employee 
when he and his employer have accepted the provisions of this 
Act respectively to pay and accept compensation on account of 
personal injury or death by accident shall exclude all other 
rights and remedies of such employee, his personal representa- 
tive, parents, dependents or next of kin, at common law or 
otherwise, on account of such injury, loss of service or death. 
(1918, p. 640; 1920, p. 256; 1924, p. 478; 1930, p. 406; 1932, 

p. 486; 1936, p. 591; Michie Code 1942 § 1887(12).) 


* * KOK 


§ 65.38. Subrogation of employer to employee's rights against 
third parties; evidence; recovery; compromise. 


The making of a lawful claim against an employer for 
compensation under this Act for the injury or death of his em- 
ployee shall operate as an assignment to the employer of any 
right to recover damages which the injured employee or his 
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personal representative or other person may have against 
any other party for such injury or death, and such employer 
shall be subrogated to any such right and may enforce, in 
his own name or in the name of the injured employee or his. 
personal representative, the legal liability of such other 
party. * KK 


SUMMARY OF ARGUMENT 


The issue whether an employee of a general contractor injured in 


the State of Maryland and subject to the provisions of the Maryland Work- 
men's Compensation Act can bring a negligence action against any sub- 
contractor on the same project has not been decided by the Maryland 
Courts. However, it has been judicially decided there that no employee 
injured on a construction project in Maryland may sue in negligence any 
contractor on an "ascending line" to and including the general contractor. 
With this firm rule established and considering the history and purpose 
of the Maryland Workmen's Compensation Act as it was intended to apply 
equally to all workmen, the inescapable conclusion is that to grant such 

a right to only one particular group of workmen, i.e., those employees of 
the general contractor and their subrogees, and to deny it to others 
merely because of their status would render the Act in the distribution of 
its benefits lopsided and inequitable. This result clearly was not! intended 
by the legislature, as the lower Court correctly decided. 


In determining the scope of the third-party action provision under 
the Act, consideration should be given not only to one particular provision 
respecting third-party action as Plaintiff claims, but rather to the entire 
Act in order to obtain a meaning in harmony with its over all purpose. 
With this view, the conclusion reached would unquestionably be to deny 


Plaintiff's asserted right. 


Moreover, under the law of our neighboring State of Virginia, no 
employee injured on the job may sue any other contractor on the job in 
tort, the reason being that "some person other than the employer" in the 


third-party action provision in the Virginia Act is construed to mean a 
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"stranger" to the business, Other jurisdictions have given this phrase, 
which is also contained in the Maryland Act, like effect, holding it to 
mean persons other than those conducting the employer's business. The 
Subcontractors, appellees herein, are "persons conducting the employer's 
business" and hence they are not "other persons" against whom Plaintiff 


might file a suit in tort. 


This is the only rational interpretation that can be given to the 
third-party action provision in the Maryland Act which is consistent with 


the purpose of the entire compensation scheme. 


ARGUMENT 
I 


AN EMPLOYEE OF A GENERAL CONTRACTOR INJURED IN THE 
STATE OF MARYLAND AND SUBJECT TO THE PROVISIONS OF 
THE MARYLAND COMPENSATION ACT MAY NOT MAINTAIN A 
COMMON LAW ACTION FOR DAMAGES AGAINST ANY 
SUBCONTRACTOR ON THE SAME PROJECT. 


(a) Although the precise issue here has not been decided 
by the Maryland Courts, tne law of Virginia, which 
has 2 similar Workmen's Compensation Act, is 
decidedly against Plaintiff's position. 


Plaintiff, an employee of the general contractor, brought an action 
for damages as a result of injuries sustained in an industrial accident 
while working for his employer during the construction of a Bachelor 
Officers’ Quarters at Indian Head, Maryland, against two of his employer's 
Subcontractors. It is undisputed that appellees are "subcontractors" within 
the meaning of Section 62 of the Act in that they undertook to execute work 
which was a part of the employer's trade, business or occupation and not 
"independent contractors", the distinction of which is more fully explained 
later. Moreover, it is also agreed that Plaintiff applied for and accepted 
benefits pursuant to the Maryland Compensation Act and that Liberty 
Mutual Insurance Company, the compensation insurance carrier for his 


employer, Victor R. Beauchamp, Inc., paid benefits in the total sum of 
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Four Thousand Nine Hundred Ninety-eight Dollars and Eighty-six Cents 
($4,988.86) (A. 11, 12), and is therefore subrogated to the rights of 
Plaintiff to the extent of its interest herein. (Section 58.) The question 
then resolves to whether a subcontractor is an "other person" within the 
meaning of Section 62 against whom this common law action for damages 


might be maintained. 


As to actions for damages against third-parties, the Maryland Code, 
Article 101, §58, provides: 


‘where injury or death for which compensation is payable 
under this article was caused under circumstances 
creating a legal liability in some person other than the 
employer to pay damages in respect thereof, the em- | 
ployee, or in the case of death, his personal representa- 
tive or dependents as hereinbefore defined, may proceed 
either by law against that other person to recover 
damages or against the employer for compensation under 

this article, or in case of joint tortfeasors against both; 

w H 


It has been judicially determined by the Maryland Courts that an 


employee of a subcontractor injured on the job may not maintain a com- 
mon law action against any contractor on an "ascending line" to the gen- 
eral contractor and including the general contractor. Long Co. v. State 
Accident Fund, 156 Md. 639, 644, 144 A. 775; State to Use of Reynolds v. 
City of Baltimore, 199 Md. 289, 294, 86 A.2d 618. In Kegley v. Vulcan 
Rail & Construction Co., 1954, 203 Md. 476, 101 A.2d 822, 823, the Court 
said: | 
"Our decisions clearly hold that if the person 
charged would have been liable for compensation pay-' 
ments, had claim been filed against him, immunity from 


tort action under Section 59 of the Article necessarily 
follows." (Citing cases) 


The rationale for this holding is that the same immunity given to 
the direct employer should be given to any employer on an ascending line 
to and including the general contractor as each would be liable for com- 


pensation payments to its employees and its subcontractors’ employees. 
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Hence, as noted in most of the cases cited and relied on by appel- 
lant, much emphasis is placed on the distinction between a subcontractor 


within the meaning of Section 62 and an independent contractor. For the 


latter who is not engaged to execute work which is a part of the employer's 


trade, etc. is an "other person” against whom a common law action might 
be maintained by any employee on the job. But it does not follow that as a 
subcontractor is not liable for compensation payments to an employee of 
a general contractor he is ipso facto an "other person" within the meaning 
of Section 58. Obviously, where the relationship of principal contractor - 
independent contractor rather than principal contractor - subcontractor 
has been established, third-party actions are allowed, but they exist for 
both parties not just for one party as claimed by Plaintiff. This factor 


becomes vital when construing the Act as a whole as later discussed. 


This Court in Jonathon Woodner Company v. Mather, 1954, 93 U.S. 
App. D.C. 234, 210 F.2d 868, cert. den. 348 U.S. 824, applied Maryland 
law to relieve a principal contractor of common law liability to an em- 
ployee of a subcontractor, who was a resident of the District of Columbia 
but was injured when working on the principal contractor's project in 
Maryland. Speaking generally against this type of action, Judge Washing- 
ton stated on p. 872, 210 F.2d: 

%* * * To allow the compensation system to be sup- 
planted by suits for damages would be gravely to im- 
pair, if not to destroy, that system—a system which 
provides, in Justice Brandeis' words, "not only for 
employees a remedy which is both expeditious and in- 
dependent of proof of fault, but also for employers a 
liability which is limited and determinate’. Bradford 
Elec. Co. v. Clapper, 286 U.S. at page 159, 52 S.Ct. 
at page 576.” 

The precise issue involved in the case at bar has not been decided 
by the Maryland Courts. Appellant apparently places great weight on the 
dicta in Crown Cork & Seal Co., Inc. v. Sarah Hutter, Superior Court of 
Baltimore City, 1943 (J.A. 30 A-C), in which that Court cites Clough & 
Molloy v. Shilling, 149 Md. 189, 131 A. 343, as holding that a subcontractor 
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is an “other person" within the meaning of the Act. The Clough case, 

however, is not in point, as the question presented here was never, raised 
in that case. Moreover, the suit was between the personal representative 
of a deceased employee of a subcontractor against another subcontractor 


on the same job. 


Contrary to Plaintiff's contention, it would seem that the Maryland 


Courts have a tendency to restrict rather than enlarge the right to bring 
common law suits stemming from injuries on construction jobs. This is 
shown in the denial to an employee of a subcontractor injured on the job 
the right to sue any other contractor on an "ascending line". And, it be- 
comes more evident when you examine the liability provision for com- 
pensation payments by one other than the direct employer; for, practi- 
cally speaking, this liability is only nominal. There is a subrogation 
provision which permits such employer to recoup all payments made by 


him from the direct employer. 


Sec. 62 - 


x * *K * 


‘When an employee of a subcontractor files a 
claim under this article he shall be entitled to in- 
demnity from any employer, who would have been 
liable to pay compensation to the employee inde- 
pendently of this section, yh ea 
In our neighboring State of Virginia, the issue has been decided and 
no employer, either on an ascending or descending scale is subject to a 
common law liability for injury occurring on the job site. Rea v. Ford, 
1957, 198 Va. 712, 96 S.E. 94 92. This holding is based on the provisions 
of the Virginia Code, Sections 65.27, 65.37 and 65.38 (pp. 4-5). Section 
65.27 is almost identical with Section 62 of the Maryland Act. Section 
65.38 of the Virginia Code provides that: 
"The making of a lawful claim against an employer 
for compensation under this Act for the injury or death 


of his employee shall operate as an assignment to the 
employer of any right to recover damages which the 
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injured employee or his personal representative or 
other person may have against any other party for 
such injury or death, and such employer shall be 
subrogated to any such right and may enforce, in his 
own name or in the name of the injured employee or 
his personal representative, the legal liability of such 
other party.” * * * * 


The purpose of the Virginia statute in excluding such suits is aptly 


pointed out by the Court in Doane v. E. I. Dupont de Nemours & Co., 4th 
Cir., 1954, 209 F.2d 921, 923, 924: (in quoting from Feitig v. Chalkley, 
185 Va. 96, 38 S.E. 2d 73) - 


tlt seems clear that it was the legislative intent 
to make the act exclusive in the industrial field, so that, 
in the event of an industrial accident, the rights of all 
those engaged in the business would be governed solely 
thereby. The remedies afforded the employee under the 
act are exclusive of all his former remedies within the 
field of the particular business, but the act does not ex- 
tend to accidents caused by strangers to the business. 
If the employee is performing the duties of his employer 
and is injured by a stranger to the business, the compen- 
sation prescribed by the act is available to him, but that 
does not relieve the stranger of his full liability for the 
loss, and, if he is financially responsible, there is no 
reason to cast this loss as an expense upon the business. 


'?*Thisg seems to have been the underlying reason 
for the amendments to section 12, which provided for the 
subrogation to the employer of the employee's right 
against such strangers in case the employee accepts com- 
pensation for an injury arising out of and in the course of 
his employment but caused by a stranger to the business. 
Such a loss was not truly inherent in the business but was 
caused by the wrongful act of a stranger to it. (185 Va. 
102, 38 S.E. 2d 75) 


* * * * * 


"t Any other party", as used, does not necessarily 
include a co-employee or a fellow servant. It certainly 
includes a third-party, a stranger in the field of that em- 
ployment. When the theory, the history and the broad 
purpose of the act are considered, it would seem that 
"other party”, as used in section 12, refers exclusively 
to those persons who are strangers to the employment 
and the work, and does not include those who have accepted 
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the act and are within the express terms of section 
11-- "he (employer) or those conducting his busi- 
ness". 


" Tf the contention of defendant in error is 
sustained (that is--that "other party" refers to and 
includes a fellow servant), then the employee's right 
against the fellow servant is assigned by the act to the: 
employer or the compensation insurance carrier. It 
would follow that the act would not cover the entire 
field of industrial accidents because common-law 
litigation would inevitably arise in cases where the 
injury or death was due to the negligence of another 
employee. Instead of the loss of such industrial 
accidents being cast upon business as an expense 
thereof, the wages of fellow workmen will become an . 
ultimate insurance fund for the exoneration of both 
industry and compensation insurance carriers for the: 
ultimate loss. Instead of providing relief to workmen, 
it will place in the power of employers and compensa- 
tion insurance carriers the right to recoup from work- 
men loss which should be borne by the business.’ " 


Plaintiff cites and discusses Judge Bryan's decision in Liberty 
Mutual Insurance Co. v. Goode Construction Co., E.D. Va. 1951, 97 F. Supp. 
Supp. 316, as standing for the proposition that under District of Columbia 
law a general contractor is suable as a "third person" by an employee of 
a subcontractor. See, however, Smith v. Kelley, 1960, 107 U.S. App. 

D.C. 140, 143, 275 F. 2d 169 (concurring opinion by Judge Washington), 
which questions, but does not decide, the right of a person injured in the 
District of Columbia and receiving or being offered benefits under the 
Compensation Act for the District of Columbia to bring a common law 
action for damages against other contractors on the job. Nevertheless, 
the same judge who decided Liberty Mutual Insurance Co. v. Goode, supra, 
some seven years later granted a motion for summary judgment for the 
defendant general contractor in an action by the Workmen's Compensa-~ 
tion carrier of an injured employee's direct employer residing in the 


District of Columbia against the general contractor doing business in 


Virginia to recover compensation payments paid to the injured employee 


as a result of an injury on the Virginia job. This is the same factual 
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situation as in the Goode case. Judge Bryan's decision was affirmed 
by the 4th Circuit in Home Indemnity Company v. Poladian, 1959, 270 F. 
2d 156. Again, the holding in Goode has been specifically rejected by a 
different division of the same Court in McCann v. Newport News Ship- 
building Company, E.D. Va. 1959, 177 F. Supp. 909. The Court in 


McCann was convinced that the later holdings of Virginia Courts re- 


quired its disagreement with the Goode decision. Apparently, Goode is 
not the law today even in the Court which first rendered the decision. 


This Court has applied Virginia Law in Buschow v. Izzo, 1959, 105 
U.S. App. D.C. 291, 266 F. 2d 695, in a per curiam decision affirming 
the lower Court's dismissal of an action by an employee of a general 
contractor against subcontractors for injuries sustained in a construc- 
tion project in Virginia. And, more recently in Utica Mutual Insurance 
Co. v. Potomac Iron Works, Inc., 1962, ‘U.S. App. D.C. __, 300 F. 
2d 733, this Court in another per curiam decision stated on pp. 734, 735: 


In the case before us the injured man is pursuing 
his right of action against third parties, who, he says, 
injured him. He is not seeking workmen's compensa- 
tion; he is seeking damages in a lawsuit. His action is 
clearly a tort action. It is therefore governed by the 
law of the place of the injury. Plaintiff's difficulty is 
that under the law of the place of the injury he has no 
right of action against these third parties; a statute of 
the state forbids it, regarding the general contractor 
as an employer; judicial decisions of the state establish 
this subcontractor as a fellow employee. By no stretch 
of the imagination could this injured man bring a tort 
action in the District of Columbia under the D.C. Work- 

‘ men's Compensation Act for damages for an injury 
which occurred in Virginia." 


In the case at bar, we have an industrial accident for which Plaintiff 
received compensation benefits and only an anomalous result would follow 
if he were permitted to maintain a common law action against the Sub- 
contractors on the job when their employees would have no similar rights 
against his employer. Plaintiff places great emphasis on the fact that the 
Subcontractors were not the employers, statutory or otherwise, of Plaintiff 
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and, for this reason alone claims that the immunity from common law 
actions afforded in Section 62 of the Maryland Act does not apply to the 
Subcontractors. He therefore reasons that the Subcontractors must be 


“other persons" against whom such an action can be maintained. 
| 


The right in question cannot be, and should not be, determined from 
a reading of an isolated section of the Maryland Act which would give a 
meaning not in harmony with the over all purpose of the Act. To say 
that an employee of a general contractor enjoys more benefits and is in 
a special category above that of employees of subcontractors is to give 
a meaning to the Act which is not shown in either its history or any 


decisions construing the Act. 


(b) The reference to "some person other than the employer" 
in Section 58 of the Act means some person other than 
the employee's employer or those conducting his em- 
ployer's business. 


Section 58 of the Act which provides for a remedy against an "other 
person" must be read along with Section 63 to understand the legislative 
intent behind this "third-party" action provision. Section 63 provides as 


follows: 


"The rule that statutes in derogation of the common law 
are to be strictly construed shall have no application to 
this article; but this article shall be so interpreted and 
construed as to effectuate its general purpose." 


As heretofore discussed, an employee of the subcontractor injured 


on the job may not maintain a common law action against any contractor 
on an ascending line to the general contractor. Kegley v. Vulcan Rail & 
Construction Co., supra. Plaintiff suggests, nevertheless, that the 
Maryland Compensation Act was designed to create special benefits for 
those employees who are employed directly by the general contractor in 
preserving to them alone not only the right to compensation benefits but 


also the right to maintain common law suits for damages against anyone 
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on the job other than their immediate employer. This contention can- 
not be reconciled with one of the purposes of the Act, which obviously 
is to extend the benefits equally to all workmen engaged in occupations 
specified in the Act. A reading of the pertinent provisions clearly ine 
dicates that the legislative intent could not have been otherwise. 


Plaintiff must concede, in addition, that by allowing Plaintiff the 
right he contends to have here the Courts must in addition allow his 
employer's compensation carrier, as subrogee, the right to recoup the 
sums it has paid in compensation benefits. In this regard then, both an 
employee of the general contractor, the general contractor and his com- 
pensation insurance carrier enjoy special status and privilege far greater 
than the employee of any subcontractor, the subcontractor or his com- 
pensation insurance carrier. In other words, if an employee of a general 
contractor is injured by the negligence of a subcontractor and receives 
compensation benefits, then the general contractor or his carrier as in 
this case can recoup from such subcontractor the compensation benefits 
paid and, in addition, the employee can recover other elements of damage 
provided for in a common law tort action. But, if an employee of a sub- 
contractor is injured through the negligence of the general contractor his 
remedy is exclusively provided for by the provisions of the Maryland 
Compensation Act; or, in other words, his common law action is barred 
and his employer or his employer's carrier has no right to recoup 
moneys paid as compensation benefits. Two employees, one employed by 
the general contractor and the other by a subcontractor, could conceivably 


be working side by side at their respective trades in a joint effort to com 


plete a certain structure, but the former, merely because of his status, 


plaintiff contends, has far greater rights in the event that he is injured 
on the job. 


Plaintiff's theory carried to its logical extension would create a 
maze of unequal rights arising out of industrial accidents which would 
have no semblance of a reasonable basis for their existence. The general 


contractor and his employees would enjoy the greatest rights which would 
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disperse proportionately as one descends the contractual line to the last 


subcontractor. With subcontractors not on an ascending or descending 


line, more confusion is created, as illustrated below: 


"A" general contractor, subcontracts work to "B" and "C"', each of 
which subcontracts work to "D" and "E". 


"A' (and its employees) can sue all the subcontractors, "B" cannot sue 
"At but can sue "C", "D' and "E"; "C' cannot sue "A" but can sue 
bl = ry yt and bal Hb "p" cannot sue "Br or wat but can sue wrests and htt 


"E" and "E" cannot sue "C" or "A" but can sue "B" or "D". 


On the average construction job this situation is multiplied several 
times and the last man on the totem pole, so to speak, generally the 
excavator, enjoys the fewest rights. Can it honestly be argued that this 
situation was really intended by the legislature ? 


It is evident that when plaintiff's theory is juxtaposed with established 
law in Maryland that no employee can sue a contractor on a "ascending" 
scale to and including the general contractor for common law damages, 
that an anomalous result is reached which the legislature clearly did not 
intend to happen. 


But, plaintiff states that the obligation of the employer to pay work- 
men's compensation benefits to his injured employee is the quid pro quo 
for the immunity to the employer from common law liability and from 
this statement argues that as the obligation to pay does not befall the 


Subcontractors they are ipso facto "other persons" within the meaning of 
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Section 58. This is a non Sequitur for it overlooks the third party 
scheme for all employees. Moreover, the quid pro quo argument should 
be applied to the individual who is seeking rights greater than his fellow 
employees have rather than his employer. Where is the quid pro quo or 
consideration for granting to the employee of the general contractor the 
right to sue a subcontractor when an employee of a subcontractor can- 
not sue the general contractor? Such employee is not obligated to 
provide any part of compensation benefits to any person — his employer 


is but it is the employee who is claiming the greater rights. Hence the 


quid pro quo argument can hardly be regarded as persuasive of Plain- 


tiffs point. Again, as previously discussed, the quid pro quo argument 
even for the statutory employer is attenuated by the subrogation provi- 


sion in the Same section creating the liability. 


The question should be resolved by a determination of whether the 
"third party" is an independent contractor or a stranger to the business. 
With this determination then, either the common law actions exist for 
both parties or they exist for neither. This is the only rational and 
logical interpretation of Section 58 in light of Section 63, the history and 
purpose of the Act. 


Reference to "some person other than the employer" in Section 58 
means some person other than the employer or persons conducting the 
employer's business. Merritt v. Johnson, S.D. Ind. 1961, 190 F. Supp. 
454. In the Merritt case the District Court construed an identical clause 
in its Compensation Act to mean some other person than the employee's 
employer or those conducting his employer's business. This interpre- 
tation was made in light of other provisions in the Act which "must be 
construed together so as to harmonize and give effect to each". The 
Court then went on to resolve the question as to whether a relationship of 


prime contractor and subcontractor existed or whether the relationship 
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of contractor - independent contractor existed, for if the former: were 
determined, then the action would fail and plaintiff's right would be 


provided for exclusively within the Indiana Compensation Act. 


There are in addition other considerations which militate against 
allowing Plaintiff's claim. In many cases, not herein present, a direct 
employer finds himself involved in litigation with his employee as a 
third-party defendant defending a claim from another contractor, the 
alleged third-party tort feasor for implied or express indemnity. The 
employer's liability then is not "fixed and determinate" as it was 
originally intended to be, for he may have to satisfy the personal injury 
judgment recovered by his employee against the other contractor. This 
is particulary true of construction jobs where there are close contrac- 
tual ties and working conditions. | 


For these reasons the Courts of Virginia, 1 Massachusetts, 


Florida? Oklahoma,* Louisiana? 


among others, wisely adopted the 
community of interest rule -- "all contracting parties on projects are 
members of the same ‘compensation family'". Maddox v. Aetna 


Casualty and Surety Co., 1958, 259 F. 2d 51, 53. Therefore, an em- 


ployee of one contractor cannot sue another contractor based on 


negligence of latter's employees. 


It is submitted therefore that from the tenor of the judicial opinions 
from Maryland construing other provisions of the Act along with the 
history and purpose of the Act the question before this Court if: presented 
to the Maryland Court of Appeals would be decided in favor of the Sub- 


contractors. 


ne 


a Doane v. E. I. Dupont de Nemours, supra. 

2 Carlson v. Dowgielewicy, 1939, 304 Mass. 560, 24 N. E. 2d 538. 
3 sack v. Acousti Engineering Co., 1960, Fla., 122 So. 2d 574. 

- Thompson v. Kiester, 1930, 141 Okla. 69, 283 P. 1018. 


5 Dodge v. Anderson, 5 Cir. 1958, 255 F. 2d 246. 
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CONCLUSION 


In considering the Maryland Compensation Act in its entirety, its 
over all purpose and effect, the conclusion that its provisions were meant 
to apply equally to all employees covered thereunder is inescapable and 
if under Maryland law an employee of a subcontractor injured on the job 
may not maintain a common law action against any contractor on an as- 


cending line to and including the general contractor, it follows that such 


a claim against any subcontractor on a descending line would be likewise 


disallowed. 


It is respectfully submitted, therefore, that the judgment for defend- 
ants below should be affirmed. 


CHARLES E. PLEDGER, JR. 


JOHN F. MAHONEY, JR. 


925 Washington Building 
Washington 5, D. C. 


Attorneys for Appellee Alliance 
Plumbing & Heating Co., Inc. 


ALBERT E. BRAULT 


DENVER GRAHAM 


1314 - 19th Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellee Electrical 
Construction Co., Inc. 
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DOCKET ENTRIES 
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1959 
June 22 Complaint, appearance Jury Demand filed. 


June 22 Summons, copies (1) and copies (1) of Complaint issued 
ser, 6-23-59. 


July 14 Notice and Motion of deft for non-resident security for costs; 
c/m 7-10-59; memo in support; M.C.; __ filed. 


July 14 Answer of deft to complt; c/m 7-10-59; Appearance of Pledger, 
Edgerton, and Richardson filed. 


July 14 Notice by deft for taking deposition of pltf; c/m T- 10- 59; filed. 
July 14 Calendared (N/AC) 


Aug. 4 Consent order granting motion for security for costs--$100 
cash or $250.00 bond, to be posted prior to commencement 
of trial. (N) Hart, J. 
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Proceeding 


Motion of pltf to amend complt by adding party deft; Exhibit; 
filed. 


Consent order granting pltf leave to amend complaint, join- 
ing Electrical Construction Co., Inc.,as a party deft; (N) 
McGarraghy, J. 


Amended Complaint for damages; jury demand; Adding Elec- 
trical Construction Co., Inc., as a party deft; c/m 9-3-59; filed. 


Summons, copy, and copy of amended complaint issued vs. 
#2; serv. 9-8-59. 


Appearance of Brault and Graham for deft #2. (N/AC) filed. 
Answer of deft #2 to complaint; c/m 9-28-59. filed. 


Appearance of Philip J. Lesser and I. Irwin Bolotin for pltfs; 
c/m 9-30-59; (N/AC) filed. 


Called. Curran, J. 


Order granting deft to and incl. Jan. 16, 1960 to complete dis- 
covery and file a certificate of readiness. (N) Curran, J. 


Deposition of pltf by deft; $26.63. filed. 
Interrogatories of deft #2 to deft #1; c/m 12-10-59. filed. 


Interrogatories of pltf to deft #1; c/m1-8-60. _ filed. 
Interrogatories of pltf to deft #2; c/m1-11-60. filed. 


Order extending time to file Certificate of Readiness to and 
including April 13,1960. (N) McGarraghy, J. 

Motion of pltf to extend time for filing certificate of readi- 
ness. filed. 

Answer of deft to interrogatories; c/m 1-19-60. filed. 
Answer of deft #1 to interrogatories of #2; c/m 1-18-60. filed. 


Objections of deft #1 to interrogatories; c/m 1-19-60; M.C. 
filed. 


Notice of defts. to take deposition of Phillip J. Carter; c/m 
1-27-60; filed. 


Order sustaining objections to interrogatories nos. 2,10€), 
12 & part of #18 & sustaining objections to interrogatories 
nos. 10), (o), & 14@) with leave granted to pltf. to rephrase 
any of said interrogatories. (N) Curran, J. 
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Proceedings 


Deposition of Philip J. Carter; ($65.50) filed. 


Answers of deft #1 to interrogatories of pltf; c/m 3-14-60. 
filed. 


Interrogatories of pltf to deft; c/m 4-6-60. filed. 


Motion of pltf to extend time to file Certificate of Readiness. 
filed. 


Order extending time to file certificate of readiness to and 
including 7-12-60. (N) Keech, J. 


Answers of deft #2 to interrogatories; c/m 4-13-60. filed. 


Motion of pltf. to extend time for filing certificate of readi- 
ness. filed. 


Order extending time for filing certificate of readiness to 
and including 9-12-60. (N) McGuire, J. 


Certificate of Readiness. (N/AC) filed. 


Pretrial Proceedings (signed 2-23-61). Pretrial Examiner. 


Memorandum of law by deft #2 in compliance with pretrial 
order; c/m 5-29-61. filed. 


Memorandum of law of deft #1; c/m 8/2/61 __ filed. | 
Copy of letter dated 11-17-61 listing additional witnesses filed. 
Memorandum of law of pltf; c/m 12-29-61 filed. 


Supplemental memorandum of pltf; c/m 1-2-62 filed. 


Jury sworn; two alternate jurors sworn; alternate jurors dis- 
charged; Court directs verdict for defts on opening statement 
of pltf (Rep: George G. Davis, Jr.) Hart, J. 


Verdict and judgment for defts by direction of the Court (N) 
Hart, J. 


Appearance of John J. Bonsignore as atty for pltf filed. 


Motion of pltf for new trial; c/m 1-26-62; P & A; Exhibit; 
M.C. 1-26-62. filed. 


Point and authorities of deft #2 in opposition to marries for new 
trial; c/m 2-2-62 filed. 


Opposition of deft to pltfs motion for new trial; c/m 2-1-62 
filed. 
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Proceedings 


Order overruling motion of pltf for new trial (N) Hart, J. 


Notice of Appeal by pltf $5.00 deposit by Irwin Bolotin; copies 
mailed to John J. Mahoney, Jr., and Albert E, Brault filed. 


Cost bond on appeal of pltf; in amount of $250.00 with Hartford 
Accident & Indemnity Co., approved (fiat) Walsh, J. 


Statement of Points by pltf; c/m 3/27/62 filed. 


Transcript of Proceedings of 1/16/62; pp 1-70; (Rep: G.G. 
Davis, Jr.) (Appellant's copy) filed. 


Transcript of Proceedings, 3/16/62, pp 1-70 (Rep: G.G.Davis, 
Jr.) (Clerk's copy) filed. 


[Filed September 3, 1959] 
AMENDED COMPLAINT FOR 
DAMAGES NEGLIGENCE 

1. The amount in controversy exceeds the sum of three thousand 
dollars, exclusive of interest and costs, and is within the jurisdiction of 
this Court. 

2. Onor about January 22, 1957, the plaintiff was employed, as a 
carpenter, by Victor R. Beauchamp, Inc., construction company in con- 
nection with certain construction and building work at Indian Head, Mary- 
land. The defendants, Alliance Plumbing & Heating Co., Inc., and Elec- 
trical Construction Co., Inc., were employed as sub-contractors on the 
same job and were performing as such on or about January 22,1957. 

3. In connection with this work, the agents, servants or employees 
of the defendant, Alliance Plumbing & Heating Co., Inc., or of the defend- 
ant, Electrical Construction Co., Inc., or of both defendants, were using 
a pipe threading machine operated electrically; and to operate the machine, 
the said agents, servants or employees strung an electric drop cord from 
the electrical outlet across the passageway to the machine. This drop cord 
was strung across the passageway leading to the exit of the building and 
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was hanging suspended approximately one foot above the floor. This elec- 
trical cord was left suspended when the said agents, servants or employ - 
ees left the job for the day, and further, no notice was given to the plain- 
tiff, who was still working in the rear of the building, that the drop cord 
was suspended across the passageway. The defendants , knew, or should 
have known, that other men on the job would use the passageway when 
leaving the job and that, there being no illumination in the immediate area 
of the suspended electrical cord, a dangerous condition and hazardous 
situation was created and left to exist without notice or warning to the 
plaintiff. 

4. Due to the negligence of the defendant Alliance Plumbing & Heat- 
ing Co., Inc. or defendant Electrical Construction Co., Inc., or of both de- 
fendants Alliance Plumbing & Heating Co., Inc. and Electrical Construc- 
tion Co., Inc., in creating and allowing this dangerous condition and haz- 
ardous situation to exist and continue, and further, the defendants’ negli- 
gence in failing to warn others of the existing hazard, the plaintiff was 
caused to trip and fall and he was severely injured as a result thereof. 

5. As a result of such fall, the plaintiff sustained numerous and 
serious injuries including a fractured right elbow with several displaced 
fragments and considerable soft tissue damage. He has been caused to 
lose time from his regular employment as a carpenter and will, in the 
future, lose time from his occupation, thus causing financial loss; he has 


been caused to expend large sums of money for medical expenses in his 


efforts to be cured and will in the future expend large sums of money in 
his efforts to be relieved of his residual symptoms; he has been confined 
to a hospital and has undergone surgery; he has suffered great pain of 
body and mind and will in the future suffer great pain of body and mind, 
and his power to labor and to earn money has been permanently impaired. 
WHEREFORE, plaintiff demands judgment against the defendant 
Alliance Plumbing & Heating Co., Inc. and against the defendant Electrical 
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Construction Co., Inc., or against both defendants, in the sum of 
$60 000.00, plus costs. 
LESSER & KATES 


BY: /s/ Raymond C. Kates 
917 15th Street, N.W. 
Washington 5,D.C. 


Attorneys for Plaintiff 


JURY DEMAND 
Plaintiff demands a jury trial. 


/s/ Raymond C. Kates 
Attorney for Plaintiff 


[Certificate of Service] 


[Filed July 14, 1959] 


ANSWER OF DEFENDANT TO COMPLAINT 
[Alliance Plumbing & Heating Co., Inc J 


First Defense 
The complaint fails to state a claim against defendant Alliance 
Plumbing and Heating Company, Inc. upon which relief can be granted. 
Second Defense 
Defendant admits the allegations of paragraph 2 which pertain to 
it and avers that it is without knowledge or information sufficient to form 
a belief as to the truth of the remaining allegations thereof; admits that 
in connection with its work on the job referred to, it used a pipe thread- 
ing machine but denies that at the time and place alleged it was using 
said machine and denies that it, or its agents or employees, strung an 
electrical drop cord from the electrical outlet across a passageway to 
the machine as alleged in paragraph 3; avers that it is without knowledge 
or information sufficient to form a belief as to the truth of the allegation 
that said cord was left suspended approximately one foot above the floor 
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when defendant's agents or employees left the job for that day or that 


plaintiff had no notice thereof; denies the remaining allegations of para- 
graph 3; denies the allegations of paragraph 4; avers that it is without 
knowledge or information sufficient to from a belief as to the truth of 
the allegations of paragraph 5; and, denies each and every other allega- 
tion in the complaint not hereinbefore specifically answered. 
Third Defense 
The accident and the alleged consequences thereof were caused by 
the sole or contributory negligence of plaintiff. 
Fourth Defense 
At the time and place alleged and under the circumstances then 
and their existing, plaintiff assumed the risk of his injuries. 
Fifth Defense 
At the time and place alleged, a pipe threading machine Sie by 
this defendant was borrowed by and in the care and custody of Electrical 
Construction Co., Inc., the electrical subcontractor. 
PLEDGER, EDGERTON & RICHARDSON 


By: /s/ John F. Mahoney, Jr. 
925 Washington Building 
Washington 5, D.C. 
Attorneys for Defendant 


[Certificate of Service] 


[Filed September 29, 1959] 
ANSWER OF THE DEFENDANT, 
ELECTRICAL CONSTRUCTION CO., INC. 
TO AMENDED COMPLAINT 

1. The Defendant, Electrical Construction Co., Inc., admits the 
allegations contained in Paragraph 2 of the Amended Complaint. 

2. This Defendant admits that it used a pipe threading machine, 
and that there were several of such pipe threading machines on said job 
which were used by employees of this Defendant, of the Co-Defendant 
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and other employees on said job. This Defendant is unable to admit or 
deny the remaining allegations concerning the same but denies any negli- 
gence or improper conduct in the use of said machine or electrical wires 
charged against it in said Paragraph 3 of the Complaint. 

3. This Defendant denies all allegations of negligence charged 
against it in Paragraph 4 of the Amended Complaint. 

4. This Defendant neither admits nor denies the allegations con- 
tained in Paragraph 5 of the Complaint for the reason it has no informa- 
tion concerning the same and, therefore, can neither admit nor deny the 
same but demand strict proof thereof. It does deny that the Plaintiff 
sustained any injuries or damages as a result of the negligence of this 
Defendant. 

5. The injuries and damages alleged to have been sustained by 
the Plaintiff resulted from his own negligence or contributory negligence 
or the negligence of the Co-Defendant or some other person unknown to 
this Defendant, or the conditions or hazards described in the Complaint, 
if they did exist, were known by the Plaintiff and assumed by him as an 
employee on said job. 

BRAULT AND GRAHAM 


By: /s/ Albert E. Brault, 
Attorneys for the Defendant, 
Electrical Construction Co.,Inc. 
516 Transportation Building 
Washington 6,D.C. * * * 


[Certificate of Service] 


[Filed February 24, 1961] 
PRETRIAL PROCEEDINGS 
Tort for personal injuries. 
THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS: 
On Jan. 22, 1957, the P was employed as a carpenter by Victor R. 
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Beauchamp, Inc., gen. contractor in the const. of a bldg. in Indian Head, 
Md. The Ds in this case were employed as subcontractors on said job 
and in connection with their work, Ds used electrically operated pipe 
threading machine owned by D Alliance. 


PLAINTIFF CLAIMS 

On Jan. 22, 1957, either or both of the Ds had used such machine 
and, at the end of the work day, they permitted the electric drop cord 
between an outlet and the machine to remain suspended approx. 12" above 
the floor across a passageway on the first floor of the bldg. P was re- 
quired to work overtime on that day and while using such passageway at 
about 5:00 P.M. he tripped and fell across the suspended cord and sus- 
tained severe personal injuries. Prior to Jan. 22, 1957, it was customary 


at the end of each working day for the Ds to disconnect the electric cord 


from the socket and place it on the machine so that it would not drape 
across the passageway. The Ps specific allegations as to the Ds negli- 
gence, the claims as to his injuries both temporary and permanent are 
listed in the statement attached hereto, incorporated herein and made a 
part hereof marked WAM. 

DEFENDANT ALLIANCE PLUMBING & HEATING co.,1 INC. admits 
it was the plumbing and heating subcontractor, admits it used the pipe 
threading machine in connection with its work on the job, but denies that 
at the time and place alleged by the P in the complt. it was using or had 
just used said machine anddenies that it or its agents or employees strung 
an electrical drop cord across a passageway to said machine as claimed 
by P. And for further defenses (a) As the accident occurred in Md., this 
deft. avers that it would not be a "third party" within the meaning of the 
provisions of the Workmen's Compensation Act in force in that state and, 

accordingly, that Act would be a bar to the action against this tel. There- 
fore, this deft. avers that P fails to state a claim against it upon which 
relief can be granted. [See Attachment "BN"] 
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ELECTRICAL CONSTRUCTION CO., INC. admits that it was the 
electrical subcontractor on the job, denies that on the day of the accident 
any of its employees used the pipe threading machine in question or that 
any of its employees connected said machine to an electrical outlet or 
permitted an extension cord to remain stretched across any passage way 
in said bldg; denies any or all negl. claimed by the P or co-deft., asserts 
that P is not entitled to recover against either D for the reason that he 
is an employee of a gen. contractor, that he filed a claim for Workman's 
Compensation and was pd under the Workman's Compensation of Md., 
and is not entitled to bring an action against the subcontractor on the 
same job with his employer; asserts that the pipe threading machine and 
extension cord was the property of the co-defendant that any negl. in at- 
taching or maintaining said cord was on the part of the co-defendant and 
not this defendant; that it was the duty of the gen. contractor by whom 
the P was employed to supervise said bldg. remove all obstructing haz- 
ards and provide adequate lighting for all employees including P on said 
job; asserts that the injuries sustained by the P resulted from his own 
negl, contri. negl. or assumption of rish as follows: 


1. Walking through the building which was under construction 


and not yet supplied with artificial light after dusk or dark without 
carrying a light. 

2. Failing to observe an electric cord stretched across the 
passageway or floor of the building where plaintiff was walking. 

3. Walking through the building after dusk or dark when he 
knew or should have known that because said building was under 
construction there was always some debris and various types of 
construction supplies lying about the floor. 

4. That if the above hazards and conditions did in fact exist 
they were known or should have been known by the plaintiff who 
was employed on said construction job and therefore said hazards 


and conditions were assumed by him. 
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STIPULATIONS 

Each party agrees to file in court on or before April 1, 1961, and 
to furnish opposing counsel with a copy of a brief pursuant to pretrial 
inst. to counsel II-F. The following may be introduced in evidence with- 
out formal proof subject to objections as to materiality and relevancy: 
HEW Mortality Tables; Bills initialled by Examiner. 

The parties agree to the mutual exchange in writing on or before 
April 1, 1961, of the name and address of witnesses to the accident, to 
the circumstances surrounding same, and with reference to the nature 
and extent of injuries and damage. 

The parties agree to the mutual exchange of all medical reports of 
examining or treating physicians, now in hand, on or before April 1, 1961, 
and a similar exchange of all such reports within 48 hours of the alert of 
this case for trial. 

Counsel for P agrees to make the P available for the puEpbee of a 


physical examination by physician of D's choice before, but not to inter- 


fere with, trial. 

The P agrees that he filed a claim against his employer, Victor R. 
Beauchamp, Inc., and the Liberty Mutual Ins. Co., its compensation car- 
rier, under the Workmen's Compensation Law of the State of Md., and 
pursuant thereto was pd. temporary total disability benefits from Jan. 26, 
1957 thru May 8, 1957, or a total sum of $786.86 that he was pd. for per- 
manent partial disability from May 9, 1957 thru Oct. 29, 1958 in the total 
sum of $4,212.00 or a total of compensation benefits in the amount of 
$4,998.86 and that all of his medical expenses in the amount of ese 
were pd by said carrier in addition thereto. 

Counsel for the P has a document P-1 which he requests be admit- 
ted into evidence with respect to which Ds will make no stipulation thereto. 
Attorneys: 

/s/ \. Irwin Bolotin, Attorney for P Hardesty 
/s/ John F. Mahoney, Jr. Attorney for D Alliance 
/s/ Albert E. Brault, Attorney for D Eelectrical 


/s/ John J. Finn 
Pretrial Examiner 


ee 
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ATTACHMENT "A" 


LIABILITY: 

The ngeligence of the defendants consisted of the following: 

1. In permitting the electric cord to remain connected to the ma- 
chine and suspended above the floor across the passageway at the end 
of the working day on January 22,1957. 

2. In failing to remove the said electric cord at the end of the 
working day on January 22,1957. 

3. In failing to warn the plaintiff of said suspended electrical cord. 

4. In failing to provide a warning or barricade against such sus- 
pended cord. 

INJURIES: 

Fracture of the right elbow with several separated bone fragments, 
with associated soft tissue injuries. 

Permanent: A 25% permanent partial disability of the right arm. 
Fragment of bone in the palmar aspect of the joint in the region of the 
coronoid process of the ulna detached from that bone. Permanent pain 
and suffering. 

SPECIAL DAMAGES: 

Providence Hospital $ [Illegible ] 

Dr. Carl Berg 

Dr. Groover, Christie and Merrick 

Dr. Wm. K. Delvin 

Dr. Oscar B. Hunter 

Dr. Paul J. O'Donnell 


Transportation (between home and 
doctors office - 70 miles round 
trip) 


Loss of earnings from January 23, 
1957 to March 13, 1957 - 7 weeks 
at $139.00 per week 


GENERAL DAMAGES: 


For permanent impairment of use of right arm. 
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ATTACHMENT "B" 


(b) The pipe threading machine owned by this defendant was bor- 
rowed by and in the care and custody of the co-defendant Electrical Con- 
struction Co., Inc. at the time of plaintiff's injury. 

¢) This defendant avers that the accident and the alleged conse- 
quences were caused by the contributory negligence or assumption of 
risk of plaintiff in the following respects: i 

(1) He failed to observe the conditions then and there existing. 
(2) He walked down an unlighted area way known to be strewn 
with debris after the usual working day was completed. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS. 


Tuesday, January 16, 1962 
Washington, D. C. 


Before the HONORABLE GEORGE L. HART, JR., U. S. District 


Judge, and a jury at 10:35 a.m. 
* * * * * 


THE COURT: Counsel may make the opening statements. 


OPENING STATEMENT BY COUNSEL 
ON BEHALF OF THE PLAINTIFF. 


MR. BOLOTIN: If the Court pleases, and members of the jury, I 
gave you a very brief sketch before of what the case was all about. Now 
I will tell you in detail what the case is about and what the plaintiff ex- 
pects to prove. That is our side of the case, what the plaintiff expects 
to prove from the witness stand and, of course, you will be told that your 
decision must be based on what you hear from the witness ean” from 
the witnesses under oath. 

You will hear the plaintiff's case as follows: Mr. anaes? who I 
_ identified to you before, has brought this suit against the Alliance Plumbing 
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& Heating Company and Electrical Construction Company. 

Mr. Hardesty, on January 22, 1957, and for some time prior to that 
date, was a carpenter foreman working for Victor Beauchamp Company, 
a local contractor. They were engaged in building a building at Indian 
Head, Maryland, for the government, known as a BOQ, or a Bachelor Of- 
ficers Quarters. It was a two-story building and was to be completed 
for the use of bachelor officers, as the name implies. 

Mr. Hardesty at that time was 42 years old. He had been a carpenter 
and a carpenter foreman for many years. Prior to this date, as I said, he 
started working on this particular building as a carpenter foreman for 
Victor Beauchamp, who had a contract to erect the entire building. 

The Beauchamp Company, as is the practice, as some of you know, 
of general contractors, once they take a contract for the entire building, 
they give out portions of that work that they are supposed to do to what is 
called subcontractors among various types of trades. 

In this particular instance, they gave out a subcontract to do the 
plumbing and heating work to one of the defendants, the Alliance Plumb- 


ing & Heating Company. This particular plumbing and heating work was 


part of Beauchamp’s contract but they saw fit to award a subcontract to 
this defendant. They did the same thing with the other defendants, Elec- 

trical Construction Company. They gave them the contract to do the 
electrical work in this building and that is also called a subcontract, from 
Victor Beauchamp, the general contractor, to Electrical Construction Com- 
pany, the electrical contractor. 

The critical date, as far as the suit is concerned, is January 22, 
1957. That is the day, the evidence will show you, this accident occurred. 
For some time prior to this accident the Alliance people -- I will call 
them the Alliance people but that is the Alliance Plumbing & Heating Com- 
pany -- had brought on the job to facilitate their work different types of 
machinery. They brought a pipe-threading machine. That is a machine 
that makes thread in pipes. I am sure you all have seen different types 
of pipe, you have seen thread where you screw -- edge of the pipe has 
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thread where you screw on another pipe. Well, this particular machine 
makes that thread. The pipe is delivered on the job, just a straight piece 
of pipe without any thread on it. 


They had several machines that made this thread, some operated 


by hand and the mechanic puts the pipe in the machine and he uses a cut- 
ting edge on the machine that makes this thread. The machine we are in- 
terested in, the machine that caused the accident, was an electrically 
operated pipe-threading machine. In addition to these machines Alliance 

had on the job a Kalamazoo power saw. This is a machine that cuts 
the pipe. If the pipe is too long and they want to cut it, they have ian elec- 
trical machine they put the pipe in and measure off the size they want and 
this machine cuts the pipe; and they had other types of machines which 
are not important to this case. 

The Alliance people had used their machines, including the apne 
in question, It's about -- well, Mr. Hardesty will describe it to you ex- 
actly in detail so far as size is concerned. It's probably waist high so 
that the person makes it -- convenient for the person to work on, it. Itis 
waist high and might resemble a large table and the machinery portion, 
of course, is on top. | 

This particular machine, the machine in question, was sitting on 
the first floor. We might refer to it as the basement floor or the first 
floor. This building had two stories, the ground floor or the first floor 
and the second floor. All the machinery was on the first floor because 
the first floor, as of this time, had already been poured. The concrete 
was poured and the first floor was solid concrete floor. 3 

The building was not completed. At this stage the building was what 
you might call just practically a shell. The floor was on. The roof was 
being put on. The columns were up but the building had not been closed 

in and they were still working to get the building closed and i in this 
state, and for several days prior to this date, Mr. Hardesty and his crew 
of carpenters were working at the building and these two subcontractors 
were also working on the building on this day and for a few days previous 


to this day. I say this day -- of course I am again referring to January 22nd, 
This electric machine needed electric power to operate the machine 


and there was no electric power in the building as yet. In order to get the 
electric power into the building they had to bring the power in from the 
outside of the building so the -- as is customary on these jobs, they had 


electric power hooked up outside on a pole and then they draw a wire from 
the outside pole into the building to a position close to where they wanted 
the power. 

In this particular instance they had pipes going up through the build- 
ing, the electrical pipes, conduits, and plumbing pipes, so they brought a 
large wire from outside the building into the building and wrapped it around 
one of the pipes over several feet from the floor and this particular pipe 
was approximately five feet from the machine which made it handy so that 
the machine had already connected to it a cord, one of these black electric 
cords. I am sure you all are familiar with these electric cords. You must 

have seen them in your experience. It's a black electric cord which 
is fixed to the machine. It is part of the machine. 

In order to get power into the machine, like any other electrical 
gadget , you work, you have to take this electric cord and plug the edge 
of it into an electric socket just like you operate any type of electric ma- 
chine, electric egg beater, electric toaster. You take the end of the cord 
which has two prongs and you insert that in the electric socket. 

Well, here the electric socket was not in the wall where you usually 
find sockets. The electric socket was the pipe that was brought in from 
the outside and wrapped around this -- was the wire brought in from the 
outside and wrapped around this pipe which was standing on the floor so 
in order to get electricity into the machine they would take this cord and, 
as I am motioning, they would have to insert it into the end of the socket 
which was brought in from the outside and that gave them power, electric 
power to operate the machine. 

It's been the practice, been a practice on this job, and always the 
practice in this type of work, that when the machine is in operation you 
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take the cord and they either lay it flush on the floor and connect it into 
the socket on some jobs which you may have seen, or they will take the 
electric cord and they will string it overhead and plug it into a wall so 

that the wire won't become an obstruction. 

In this case this is extremely important because the machine itself 
was on the left as you walk in this corridor. This was a space used as a 
corridor in this building which ran the full length of the building. , The 
building was either between 100 to 130 feet in length and as you can visu- 
alize, like any construction job there is bound to be pipes, materials, 
boxes, packages, all piled up and stacked in the building to be used in the 
construction of the building; but this particular space where the accident 
happened was the ordinary and customary passageway in the building so 
that to take electric cord from the machine and connect it to the socket 
you would have to cross over the passageway and for that reason it was 
particularly important that the cord should not obstruct the passageway 
which was used by people in walking up and down the corridor and the 
passageway to go from one end to the other end of the building. | 

Mr. Hardesty, as the carpenter foreman, had on many, many occa- 
sions -- sometimes as much as eight or ten times a day -- used this pas- 
sageway; and, as he will tell you, it was the practice and it is the custom- 
ary practice and it is the only proper practice when using the machine, to 
make sure that the cord lies flush on the floor before it is connected into 
the socket on the other side of the passage, and that was always the posi- 

tion of the cord whenever he used that corridor and when the ma- 
chine was in use. i 

When the machine was not in use, and at the end of the working day, 
these people quit work about a quarter of four, the usual time for mechan- 


ics or journeymen on a job to quit work is four o'clock but since this job 


was way down in Indian Head they started work 15 minutes earlier and 
they would quit work 15 minutes earlier so at a quarter of four, when the 
workmen quit work, they would disconnect the electric cord. The machine 


would no longer be needed and they would either wrap the cord around the 
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base of the machine or they would leave it lying on the machine. 

The evidence will show you that this was the custom on every occa- 
sion and this was the way Mr. Hardesty always found that machine and 
that cord on every occasion, prior to the day of this accident, but the ma- 
chine was not in use’ during the daytime or when they ended the working 
day when the machine was no longer needed, the cord was disconnected 
and placed on the machine or wrapped around the machine. 

On this day, as it happened or two or three previous occasions dur- 
ing the course of this building construction, Mr. Hardesty and a couple of 
his men found that they would have to work a little later this particular 
day, January 22nd, they were doing some conference work on the roof and, 

as happens once in awhile in a construction job, just hadn't quit at 
a quarter of four or four o'clock. Somebody had to stay on later and this 
particular day Mr. Hardesty and a Mr. Dietz, the superintendent on the 
job, and somebody else whose name I can't remember, had to work a 
little later; and about five o'clock they were still working, about five o'- 
clock on this day when Mr. Hardesty and Mr. Dietz -- that is his superior 
-- thought that since it looked like they might be working there when it 
got dark and this was already dusk, it wasn't sunset, yet, five o'clock in 
January, it starts to get a little dusk, dim. They thought, well, we may 
as well go down and get an electric extension cord and bring it up on the 
roof just in case it gets dark. At least we'll have the cord handy and we 
can plug it into the closest electrical connection. We'll have some light 
to work by. They never got to that stage, though. 

So Mr. Dietz ‘and Mr. Hardesty, the plaintiff, came down from the 
roof onto the first floor and Mr. Hardesty was walking in front and they 
were walking in this corridor, this passageway, which was reserved as 
a corridor. Mr. Hardesty could see the entire length of the building and 
it wasn't completely dark. It was merely dusk. But he didn't notice that 
whoever had last used the machine had left the electrical connection in 
the socket, but that wasn't the important thing. Instead of the electrical 

cord being on the floor, it was swung across the passageway about 
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12 inches from the floor. It formed a loop about 12 inches from the floor 
like a half a U, half a U and it was connected into the socket. He didn't 
see it because, as I said, it was dusk. He didn't see it as he will tell you 
because the cord is black. All these cords are black. There were shad- 
ows in the building and, although he could see where he was walking, he 
could see the end of the corridor, he didn't see this particular cord until 
his foot struck the cord and he was thrown forward and, as a result of 
the fall, he sustained a very, very serious injury to his right elbow. 

He fell on the heel of his right hand thus (indicating), and the bone, 
the bone in his elbow went up out of his arm and the result is, of course, 
he was taken to the hospital, first to the clinic then to a hospital and he 
had a cast for several weeks and the right arm is slightly deformed, as 
he will show you, as the result of this accident. It is slightly deformed 
and he has difficulty in -- still after five years, in using the right hand. 

By the way, he will tell you when he has to saw a great deal or has 
to raise his hand to hammer at different angles, and when he turns his 
hand, there is a grinding and a clicking sound in the -- near the elbow at 

the location where this fracture occurred, so that he has what is 
known as a permanent injury. This is something which cannot be cor- 
rected but he has to go through the rest of his life with this right hand 
slightly shorter than the left hand and slightly disfigured and it affects 
him, of course, in his work. He will show you all this. : 

Now, the suit is brought against Alliance, who owned the machine. 
Mr. Hardesty will tell you that he, or anybody connected with Beauchamp, 
had no reason to use the machine. They never used the machine. They 
had no occasion to use the machine. | 

The suit is against Alliance because they owned the machine and, 
as Mr. Hardesty will tell you, they used the machine every day. 

Alliance will tell you that on this particular day they loaned the 
machine to Electrical Construction Company. We will produce, I believe, 


the foreman of the plumbing company who will tell you on this particular 


day they loaned the machine to the Electrical Construction Company and 
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they, Alliance, had no reason to use that machine but the whole responsi- 
bility and the fault, if any lies upon Electrical because they had to use 
the machine, should have used it properly, and should have not left the 
cord in a dangerous position. 

The ultimate question of who used the machine and who is at fault 
for this accident, of course, you will decide from the evidence or wheth- 
er both of them are responsible for this particular accident. 

Now, when we finish this case completely, you will have known the 
extent of Mr. Hardesty's injury, which you will hear from doctors. You 
will know what his losses have been. You will know just how badly he's 
been hurt and then we, the plaintiff, hope that after you complete your 
deliberation you will return to him a verdict in whatever amount you think 
is adequate to compensate him for his losses and for his disability and 
for his pain and suffering. 

MR. MAHONEY: May we approach the bench, Your Honor? 

THE COURT: You may. 

(AT THE BENCH:) 

MR. MAHONEY: The defendant, Alliance Plumbing & Heating Com- 
pany, at the conclusion of the opening statement by the plaintiff now moves 
the Court for a directed verdict in its favor and requests that counsel be 
granted permission to argue out of the presence of the jury. 

MR. BRAULT: Your Honor, the defendant, Electrical Construction 
Company, makes a motion for a directed verdict on plaintiff's opening 
statement, also. 

THE COURT: All right. I will excuse the jury until 1:45, while we 


consider this matter. 
* * * * * 


THE COURT: All right, I will hear from counsel for the defendant, 
whichever one wishes to speak first. 

MR. MAHONEY: May it please the Court, the defendant, Alliance 
Plumbing & Heating Company at this time moves for a directed verdict 
in its favor on the grounds that the plaintiff has failed to state a claim 
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upon which relief can be granted in his opening statement, in that the de- 


fendant, Alliance Plumbing & Heating Company is nota third party 
within the meaning of the Maryland Workmens Compensation Act, against 
whom a common law action for damages may be maintained. 

Plaintiff's counsel stated in his opening statement that Victor Beau- 
champ was engaged as a general contractor for the construction of a 
bachelor officers quarters at Indian Head, Maryland, that it, in turn, sub- 
contracted a portion of its work, the plumbing and heating, to the defend- 
ant Alliance Plumbing & Heating Company, and that it also subcontracted 
a portion of its work, the electrical portion, to Electrical Construction 
Company, Inc., another defendant in this cause, and that the Alliance 
Plumbing & Heating and Electrical Construction Company did a part, or 
was working on a part of the general contract at the time of the injury to 
the plaintiff. : 

The plaintiff, Vernon F. Hardesty, on January 22, 1957, was injured 
on the job during the construction of the work at Indian Head, Maryland, 
when he fell over a drop cord which was attached to Alliance se & 
Heating's pipe-threading machine. 

It is contended now that the plaintiff may maintain an action against 
the subcontractors on the job. 

Now, there has been no case, research has discovered, in ‘Maryland 
which specifically decides this point. However, our neighboring State of 

Virginia has considered a similar situation, has also considered a 
similar statute and found that a common law action might be maintained 
only against a stranger to the business. 

* * * * * 

MR. MAHONEY: * * * The Court's attention is invited to page 3 

of the pre-trial proceedings in which the plaintiff and his counsel show -- 
* * a * * 

MR. MAHONEY: (Reading): 

"The plaintiff agrees that he filed a claim against his  ileeehs 

Victor R. Beauchamp, Inc., and the Liberty Mutual Insurance Com- 

pany, its compensation carrier, under the Workmens Compensation 
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"Law of the State of Maryland, and pursuant thereto was paid tem- 
porary total disability benefits from January 26, 1957 through May 

8, 1957, or a total sum of $786.86 that he was paid for permanent 

partial disability from May 9, 1957 through October 29, 1958, in 

the total sum of $4,212.00 or a total of compensation benefits in 
the amount of $4,998.86 and that all of his medical expenses in the 
amount of $514.85 were paid by said carrier in addition thereto." 

THE COURT: Now, do I understand, then, that the Liberty Mutual 
paid the plaintiff $4,998.86 plus $514.85, a total of $5500 and some cents 
a little over -- 

MR, MAHONEY: Yes, the medical expenses were paid directly to 
the physicians rather than to the plaintiff himself. 

THE COURT: And that under the Maryland law Liberty Mutual 
would be subrogated if he has a claim against the defendant Liberty Mu- 
tual, would be subrogated as to the extent of $5500. 

MR, MAHONEY: Yes, Your Honor. 

* * * * * 

MR. MAHONEY: Yes, Your Honor. The reason I didn't raise that 

is because under the Maryland Compensation Act, if the defendant does 


not carry insurance or if a defendant or employer does not pay compensa- 


tion, then he does not avail himself of the bar of the Act and a com- 


mon law action can be maintained against him. 

THE COURT: Well, in other words, this is introduced to show that 
in fact the Beauchamp Company, the general contractor, did carry out his 
statutory duty to have insurance. 

MR, MAHONEY: Yes, Your Honor. 

THE COURT: And it is not the amount paid that is important but 
the fact that he had the insurance. 

MR. MAHONEY: Yes, Your Honor. 

THE COURT: All right. 

MR. MAHONEY: Under the Maryland decisions and also under de- 


cisions in neighboring jurisdictions, in a subrogation action in this case, 
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in this type, the question generally resolves itself to whether there was 


a contractor-subcontractor relationship which existed between the em- 
ployer and the party against whom the suit is brought or whether the party 
against whom the suit is brought is an independent contractor within the 
meaning of the Maryland statute. 

THE COURT: And, of course, we do not have that question here be- 
cause the opening statement clearly recites, and fairly so, that the two 
defendants in this case were subcontractors. | 

MR. MAHONEY: Yes, Your Honor. 

THE COURT: All right. That is, subcontractors of Beauchamp, 
the general contractor, and that Beauchamp was the employer of the plain- 
tiff. | 

* * * * * 

THE COURT: Wait a minute. There is another section here that 
I find of interest in reading in connection with that and that is Article 101 

Section 63. Have you read that? 

* * * * * ; 

THE COURT: Well, as I understand it, one of the main arguments 
in those jurisdictions which have held that the employee of a contractor 
may sue a subcontractor for negligence even though the contractor is re- 
quired to cover all employees, including subcontractors, is that when you 
have a statute in derogation of the common law, it must be very ‘strictly 
construed, and if the legislature does not specifically say that the subcon- 
tractor is excused from liability for the common law action because of 

the workmens compensation application that the Courts cannot in- 
terpret it, itis a derogation of the common law right. 

Now, Maryland has said we don't want this statute strictly construed 
as you would a normal statute, in derogation of common law right, but we 
want it construed to accomplish the over- -all purposes of the Act. 

* * * * * 

MR. BRAULT: If Your Honor please, the fact that I did soe file a 

memorandum on this particular topic does not mean that we do not rely 
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upon that because we do. Mr. Mahoney and I had an agreement that we 
would prepare the memorandum on this point of law and it is really for 
the benefit of both defendants. 

Now, I merely want to add, or, rather say this to the Court: 

That we, of course, also move for a directed verdict on the same 
ground as co-defendant, and in his opening statement counsel for the 
plaintiff referred to us and admitted, of course, the Electrical Construc- 
tion Company is also a subcontractor and was so engaged at the time of 
this accident. I would like to make this further observation, if Your Honor 
please, that under Section 63, which Your Honor has quoted, it seems to 
me that the general purpose -- 

THE COURT: | That is Section 3 of the Maryland Act, 63 of the 
Maryland Act. 

MR. BRAULT: Yes, sir. It seems to me that the general purpose 
of workmens compensation is to provide benefits for all employees who 

are engaged in the work which was then being performed regard- 
less of fault on the part of any of these parties. If the Courts are going 
to construe this Act in view of the language of Section 58 to mean that 
that benefit goes only -- that is, the exclusive nature of that benefit ap- 
plies only to the employees of the general contractor or, rather, the sub- 
contractor in suing the general contractor, that is, general contractor 
would be the only one to get the benefit of it, I say that that would be, in 
my opinion, a complete derogation of Workmens Compensation Act, and 
the purpose for which it was enacted. 

It was enacted to protect the employees, primarily, and at the same 
time, to provide an exclusive remedy on the part of the employers, and I 
think it is completely unfair that if an action of this type can be maintained -- 

THE COURT: I don't know that it is so much a question of unfairness 
but what the legislature must have meant by it or what their intention was, 


what the intention of the Act is and the purpose of the Act. 
* * * * cf 


THE COURT: Well, now, what you do -- and I suppose you don't 
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disagree, that under the Maryland law a general contractor nat carry 
compensation insurance on his employees and all of his subcontractors’ 
employees. 

MR. BOLOTIN: Right. 

THE COURT: The subcontractor must carry compensation insur- 
ance on his own. | 

MR. BOLOTIN: Correct. 

THE COURT: On his own employees; now, the thing that gives me 
pause in this case, and which I stated to you in chambers when we were 
discussing the matter, and I will restate for the record, is this: | 

Under the interpretation of the law for which you seek in this case, 
you have two employees working side by side, A employed by the con- 
tractor and B employed by the subcontractor. Now, you would contend 
that A employee of the contractor has greater rights than the fellow who 
is working right alongside of him, B, that if A is injured due to some 
negligent act of B, A has two actions. One, he can go against Workmen's 
Compensation Act and get relief there and, furthermore, he can sue B's 
employer, the subcontractor, individually, for common law negligence. 

On the other hand, B, if he is injured by the negligence of A, has 
only one right and that is to go under workmens compensation. He has 
no right to sue the general contractor, A, under common law liability. 

Now, it is inconceivable to me that a legislature could have intended 

that these two persons, working side by side on the same job, should 
have entirely different remedies open to them in the event of injury by one 


or the other. That just doesn't seem to me to make sense. 
* * * * * 


THE COURT: Well, what is the general purpose of this Act? Isn't 
the general purpose of this Act to put the mantle of protection of the work- 


mens compensation law over all of the employees on the job, whether they 
be employed by the contractor or the subcontractor, so that if they are in- 
jured, whether it be due to their own negligence, to their employer" s negli- 
gence, or just simply an accident for which no one was negligent, that they 
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will enjoy the benefits of the Act and recover their hospital ex- 
penses and compensation for their injuries? Now, surely, that was the 
purpose of the Act and they also provided that since we are giving them 
this great benefit which is certainly a great benefit, that we will take 
away from them their common law right to bring actions for negligence 
against these people. 

Now, it wouldn't make sense to me to take their right of negligence 
of subcontractors' employees whom the contractor has to cover, take 


away the subcontractors' employees' right to sue against the contractor 


but not take the contractor's away from the subcontractor, when the whole 


thing is directed by the general contractor, the whole job and everything 
is done under it, and when all the employees, both those of the general 
contractor and the subcontractor, are statutory employees under the Act 
of the general contractor. This doesn't make sense to me. 

* * * * * 

THE COURT: But the question has been raised about that in our 
Act by Judge Washington in a concurring opinion in Smith vs. John B, 
Kelley Company at 275 Fed. 2d. 109. I don't have the citation here in the 
U. S. Court of Appeals. 

MR. BOLOTIN: That is my case, Your Honor. I know the case very 
well, yes. 

THE COURT: But there, of course, that case went off by an opinion 
of Judge Bastian on assumption of risk where a foreman went up in an 
elevator that he knew no one was supposed to use, et cetera. 

MR. BOLOTIN: And his regulation told him not to use it. 

THE COURT: And what did Judge Washington say: 

"I agree that plaintiff appellant is barred by assumption of risk. 

I wish however to draw attention to another aspect of the case. 

There is an increasing tendency, it would seem, for workmen who 

have been injured and who have received or have been offered work- 

mens compensation benefits by their own employers, to bring suits 


for damages against other employers of men working on the same 
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"job site, claiming that the negligence of these others produced the 
plaintiff's injuries. Such suits are brought under the claimed au- 
thority of statutory provisions for recovery against - - " : 

and he quotes -- 

the third party,' tortfeasors. Whether other employers on 1 the 
same job site are third parties within the meaning of a particular 
workmens compensation statute is a question on which courts have 


differed, see Larson -- " 


then he quotes cases in some Law Review articles. Then he goes on to 


say: 
"The problem has not been definitely settled for this jurisdiction. 
It was not raised by the parties in this case and we do not ‘reach it. 
Furthermore, the law of Maryland rather than that of the District 
of Columbia, governs the instant case but some day the problem 
must be faced under the law prevailing in the District of Columbia." 
And, of course, today, in this court, the problem must be faced un- 
der the law prevailing in the State of Maryland, which puts this Court in 
a very difficult position and the Maryland Courts, themselves, never hav- 
ing specifically decided the question but actually, in effect, -- and you 
have just stated yourself -- the Longshoremens Act which governs the 
workmens compensation in the District of Columbia and the Maryland 
Compensation Act are remarkably similar as far as this third party pro- 
vision is concerned. 

Well, I tell you, it is now 12: 30. Iwill recess until 1:45 and you 
may resume your arguments. Counsel for defendants may have anything 
they want to say in rebuttal. This, or course, is an extremely interest- 
ing problem, one of tremendous importance to all working men’ and all 
employers, so I would like to have you gentlemen argue it very’ ‘thoroughly. 

We will recess until 1:45. 

* * * * * 

THE COURT: Well, now, there are two more cases that come to 

my attention here. One is Maddox vs. Aetna Casualty, 259 Pacific 2d. 51. 
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I don't altogether understand this one. It says Maddox vs. Aetna Casualty 
& Surety Company, C.A. 5, which I would have thought, C.A., that must 
be a State Court. It is not C.C.A. I don't know what State that comes out 
of. 

MR. BOLOTIN: Sounds to me like an intermediary Court of Appeals. 

THE COURT: Perhaps. It says: 

‘All contracting parties on projects are members of the same 
compensation family. Therefore, an employee of one contractor 
cannot sue another contractor based on negligence of latter's em- 
ployees." 

* * * 

THE COURT: Anything else? 

MR. BOLOTIN: I assume we can't certify the case because of the 
no diversity. 

THE COURT: No, if there is a resident in Maryland, and a Mary- 
land corporation. 

Well, it is the opinion of the Court that these defendants, subcon- 
tractors, are not third parties or other persons within the meaning of 
Section 58 of the Maryland Compensation Law. I think the reasons I feel 
that way have been expressed as the argument progressed here. I think 
Section 63 is a very important section in reaching that conclusion and 
negatives the arguments given in many of the majority jurisdictions that 
statutes in derogation of common law are to be strictly construed; and, 
then, the legislature went on to say, "but this article shall be so inter- 
preted and construed as to effectuate its general purpose." 

I will grant the motion for directed verdict at the conclusion of the 
plaintiff's opening statement. I hope that if this matter -- and Iam sure 

it will -- goes to the Court of Appeals, that counsel will send up in 
the record, these proceedings today so that the Court of Appeals would 
at least be advised as to what our thinking was in the matter. 

You may ask the jury to come in. 


(The jury was brought in and, at the direction of the Court, brought 
in a verdict for the defendants, and were dismissed). 
* * * * 


[Filed January 16, 1962] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 16th day of January, 


1962, before the Court and a jury of good and lawful persons of this dis- 


trict, to wit: 

Miss Margaret F. Dodson Leonard D, Bell 

Mrs. Mary E. Eldridge Mrs. Dorothy D. Spriggs 

Frank G, Guy Mrs. Alice M. Anderson 

Charles E. Mitchell Mrs. Anna E. Hawkins 

Mrs. Margaret H. Utz Joseph A. Robertson 

Mrs. Lyda D. Williams Miss Claudia V. Guyther 
who, after having been duly sworn to well and truly try the issues between 
Vernon F. Hardesty, plaintiff, and Alliance Plumbing & Heating Co., Inc. 
a Corporation, and Electrical Construction Co., Inc., a Corporation, de- 
fendants and after this cause is heard and given to the jury in charge, 
they upon their oath say this 16th day of January, 1962, that they find for 
the defendants against said plaintiff by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendants go hence without day, be for nothing held and 
recover of plaintiff their costs of defense. 

HARRY M. HULL, Clerk, 


By /s/ Anne W. Lyddone 
Deputy Clerk. 


By direction of 
Judge George L. Hart, Jr. 


(n) 


[Filed January 26, 1962] 
MOTION FOR NEW TRIAL 

Comes now the plaintiff by his counsel and moves this Honorable 
Court for a new trial and for grounds of this Motion states as follows: 

1. The Court erred in granting defendants’ motions for a directed 
verdict at the conclusion of the plaintiff's opening statement to the Jury. 

2. The Court erred in ruling that the plaintiff as an employee of 
the principal contractor on a building project was precluded, under the 
Maryland Workmen's Compensation Act, from maintaining a common law 
action in tort against the defendants who were sub-contractors on the 
same building project. 

3. The Court erred in ruling that the defendants were not persons 
"other than the employer" or third-persons within the meaning of Section 
58 of the Workmen's Compensation Act of Maryland. 

4. The Court erred in ruling that the immunity granted to the prin- 
cipal contractor also extended to these defendants who were not required 
by law to provide for the payment of compensation to the plaintiff. 

5. The Court erred in failing to rule that the defendants were per- 
sons “other than the employer" or third-persons within the meaning of 
the Workmen's Compensation Act of Maryland and that they were there- 
fore amenable to common law action in tort by this plaintiff. 

In further support of this motion, plaintiff respectfully directs the 
Court's attention to the Memorandum of Points and Authorities attached 
hereto citing, quoting and discussing applicable Maryland cases. 

Plaintiff further respectfully requests oral argument of this Motion. 

Respectfully submitted, 

LESSER & LESSER 

By: /s/ Philip J. Lesser 

By: /s/ I. Irwin Bolotin 
* OK 


Attorneys for Plaintiff 


[Certificate of Service] 


[Filed Jan. 26, 1962] 
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[ Appendix to Points and Authorities in Support of 


Motion for New Trial] 


SUPERIOR COURT OF BALTIMORE CITY 


CROWN CORK & SEAL CO., INC., A BODY CORPORATE, FOR ITS 
OWN USE AND TO THE USE OF MARY J OCKUBOWSKI, 


SARA HUTTER, T/A BLOCKMAN SALES COMPANY. 


SAME, TO THE USE OF LILLIAN BALSARICH, 


SAME. 


On petition of defendant to join Richard F. Kilmon as third party defendant. 


Hershey, Donaldson, Williams & Stanley, for the plaintiffs. 


Jesse Slingluff, Jr., for the defendant. 


W. Hamilton Whiteford, for Richard F. Kilmon. 


A Co-employee is Amenable to Suit in Tort, and May be Joined as Third Party 


Defendant in a Suit by Employer For 


Reimbursement of Compensation 


Payments, Etc., and Also For Benefit of the Injured Employee. 


SMITH, J.— 


On September 17, 1942, Lillian Bal- 
sarich, an employee of Crown Cork & 
Seal Company, was injured in the 
course of her employment, her injury 
being of such a character as to require 
treatment by the Company Doctor, Dr. 
R. W. Loker, 31 East North avenue. 
While on the way to the Doctor's office 
in a station wagon belonging to the 
Company, and driven by its employee, 
Richard F. Kilmon, both she and her 
friend and co-employee, Mary Jocku- 
bowski, were injured in a collision be- 
tween the station wagon and an auto- 
mobile truck of the defendant, Sara 
Hutter, driven by her employee, Alvin 
F. Matthews. The collision occurred 
at the corner of Hoffman and Caroline 
streets. These suits were brought by 
the employer under the provisions of 
The Workmen's Compensation Law 


(Acts 1920, Ch. 456, Code Art. 101, 

Sec. 72), to recover damages for its 
own benefit and for the benefit of the 
injured employees. 

In each case Sara Hutter has asked 
and has been granted leave to join 
Richard F. Kilmon as a third party 
defendant, alleged to be either wholly 
or partly responsible for causing the 
collision and resulting injuries by his 
own negligent acts. That petition was 
filed under the provisions of Chapter 
344 of the Acts of 1941 known as the 
Uniform Contribution Among Tort- 
feasors Act. The third party defen- 
dant, having been summoned, now ap- 
pears and demurs to the third party 
action against him, claiming that he 
bears such relation to the injured 
plaintiffs and to their common em- 
ployer as makes it improper to join him. 


30-B 


The question seems to be: is a "fel- 
low servant" an "other person” within 
the meaning of Art. 101, Sec. 72, and 
thus amenable to suit by an injured 
co-employee, or does he share the mas- 
ter's immunity? 

Before the enactment of Workmen's 
Compensation legislation, the master 
having exercised reasonable care in 
the selection of his employees was held 
free from liability for injuries inflicted 
by their carelessness upon their fel- 
lows. This is known as the "fellow 
servant" doctrine. But the servant 
guilty of wrong did not, and does not 
now, share that immunity of the mas- 
ter, and is liable to his fellow servant 
as he would be to a third person. (Re- 
statement of Agency, Par. 359, Par. 
361, Comment a, Comment b). 


The Workmen's Compensation Act 
provided a new remedy for injured 
workmen, regardless of fault, and since 
that remedy was made exclusive, it 


provided the employer with a new im- 
munity. 


"The liability prescribed by the 
last preceding paragraph shall be 
exclusive, except that if an employer 
fails to secure the payment of com- 
pensation for his injured employees 
and their dependents as provided in 
this article, an injured employee or 
his legal representatives in case 
death results from the injury, may, 
at his option, elect to claim compen- 
sation under this article, or to main- 
tain an action in the courts for 
damages on account of such injury; 
and in such an action the defendant 
may not plead as a defense that the 
injury was caused by the negligence 
of a fellow servant or that the em- 
ployee assumed the risk of his em- 
ployment, or that the injury was due 
to the contributory negligence of the 
employee * * *." 


(Code Art. 101, Sec. 14). 


But it was only a conditional im- 
munity, dependent upon performance 
of the employer's obligation to pay or 


provide compensation, and it was not 
intended to abridge or curtail the in- 
jured employee's right of action, ina 
proper case, against any other person. 


"Where injury or death for which 
compensation is payable under this 
article, was caused under circum- 
stances creating a legal liability in 
some person other than the employer 
to pay damages in respect thereof, 
the employee, or in the case of death, 
his personal representatives or de- 
pendents as hereinbefore defined, may 
proceed either by law against that 
other person to recover damages, or 
against the employer for compensa- 
tion under this Article, or incase of 
joint tortfeasors against both; etc. 
(Italics supplied.) 

(Code, Art. 101, sec. 72.) 

It is quite clear, from the construc- 
tion of this section by our courts, that 
the "other person" referred to need not 
be an outsider, a stranger having no 
connection with the work. He may be a 
principal contractor (M. A. Long Co. vs. 
State Accident Fund, 156 Md. 639, 144 
A. 775) a sub-contractor on the same 
job (Clough & Molloy vs. Shilling, 149 
Md. 189, 131 A. 343) or the owner of the 
enterprise (State vs. N. Y. P. & N. R. 
Co., 141 Md. 305, 118 A. 795), or the 
borrower of a servant for temporary 
service (Sugar Refining Co. vs. Gilbert, 
145 Md. 251, 125 A. 692; Ericcson Line 
vs. Hawkins, 174 Md. 223, 198 A. 429). 
The true test seems to be not whether 
he falls strictly within the definition of 
"employer," but whether, in obedience 
to the law, he has paid or provided for 
the payment of compensation to the in- 
jured person (State vs. Bennett Bldg. 
Co., 154 Md. 159, 140 A. 52). 

Similar provisions in the statutes of 
other States have been given a like con- 
struction; and where the question has 
been raised, it has been held that laws 
authorizing suits against "third persons" 
for damages, were intended to embrace 
suits against fellow employees. The 
courts hold that "third person" means 
just what it says, viz: any person not 
the employer or injured employee. 


(Sylcox vs. National Lead Co., 225 Mo. 


App. 543, 38 S.W. (2) 497; Hudson vs. 
Moonier, 94 F. (2) 132; Zimmer vs. 
Casey, 296 Pa. 529, 146 A. 130; Wells 


vs. Lavitt, 115 Conn. 117, 160 A. 617). 


"Other person" has a like meaning. 
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I hold, therefore, that the employee 
does not share the employer's immunity 
from suit for damages by an injured fel- 
low employee. It follows that it was 
proper to join Kilmon as a third party 
defendant. 


The demurrer is overruled. 
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[Filed February 13, 1962] 


ORDER OVERRULING 
MOTION FOR NEW TRIAL 


Upon consideration of the motion filed hereby by the plaintiff, for 
a new trial, it is this 13th day of February, 1962, ordered that said mo- 
tion be, and the same is hereby overruled. 
HARRY M. HULL, Clerk 


By /s/ Anne W. Lyddane 
Deputy Clerk 


By direction of 


George L. Hart, Jr. 
JUDGE 


(N) 


[Filed March 9, 1962] 
NOTICE OF APPEAL 

Notice is hereby given this 9th day of March, 1962, that VERNON 
F. HARDESTY hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
13th day of February, 1962 in favor of defendants against said Vernon F. 
Hardesty. 

LESSER & LESSER 


By: /s/ I. Irwin Bolotin 
Attorney for [Plaintiff] 


[Filed March 27, 1962] 
PLAINTIFF'S STATEMENT OF POINTS 


COMES NOW the plaintiff, through his attorneys and submits the 


following as the only points upon which he will rely on appeal: 


1. The Trial Court erred in granting the defendants’ Motion for a 
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Directed Verdict at the conclusion of the opening statement of counsel 
for the plaintiff. 

2. The Trial Court erred in directing a verdict in favor of the de- 
fendants at the conclusion of the opening statement of counsel for the 
plaintiff. 

3. The Trial Court erred in holding that an employee of the prin- 
cipal contractor who is injured on a construction project as a result of 
the negligence of an employee of a sub-contractor on the same project is 
precluded under the Maryland Workmen's Compensation Law from main- 
taining a common law action in tort against the sub-contractor. 

4, The Trial Court erred in failing to hold that under the Maryland 
law an employee of the principal contractor who is injured on a construc- 
tion project as the result of the negligence of an employee of a sub-con- 
tractor can maintain a common law action in tort against the sub-con- 
tractor. 

5. The Trial! Court erred in ruling that the defendants were not 


persons "other than the employer" or third persons within the meaning 


of the Workmen's Compensation Law of Maryland. 

6. The Trial Court erred in failing to rule that the defendants were 
persons "other than the employer" or third persons within the meaning 
of the Workmen's Compensation Law of Maryland and that they were there- 
fore amenable to common law action in tort by this plaintiff. 

7. The Trial Court erred in ruling that the immunity from tort lia- 
bility granted to the principal contractor under the Workmen's Compen- 
sation Law of Maryland also extended to the defendants in this case who 
were not required by law to provide for workmen's compensation bene- 
fits to the plaintiff. 

Respectfully submitted, 

LESSER & LESSER 

By /s/ Philip J. Lesser 

By /s/ I. Irwin Bolotin 
* * * 


[Certificate of Service] Attorneys for Plaintiff 


